AGENDA
Cumberland Town Council Meeting
Town Council Chambers
MONDAY, April 22, 2019
6:00 P.M. Executive Session
7:00 P.M. Call to Order
6:00 P.M. EXECUTIVE SESSION pursuant to 1 M.R.S.A., § 405(6)(C) re: real property.
I.

CALL TO ORDER

II. APPROVAL OF MINUTES
April 8, 2019
III. MANAGER’S REPORT
IV. PUBLIC DISCUSSION
V. LEGISLATION AND POLICY
19 – 052 To hold a Public Hearing to consider and act on renewing authorization for the
Cumberland Police Department to make warrantless arrests outside of Cumberland.
19 – 053 To hold a Public Hearing to consider and act on a Mass Gathering Permit for the
Southern Maine Coastal Classic Dog Show to be held on May 16th - 19th from 8:00
a.m. to 6:00 p.m. at the Cumberland Fairgrounds..
19 – 054 To hold a Public Hearing to consider and act on a Mass Gathering Permit for the Girls
Round Robin Lacrosse Tournament to be held on May 18th from 8:00 a.m. to 5:00
p.m. at Twin Brook.
19 – 055 To hold a Public Hearing to consider and act on a Mass Gathering Permit for the Billy
Graham Evangelistic Association’s 2019 Decision America Tour to be held on May
19th from 7:00 to 9:00 p.m. at the Cumberland Fairgrounds.
19 – 056 To hold a Public Hearing to consider and act on a Mass Gathering Permit for the Boys
Lacrosse Jamboree Tournament to be held on June 8th and 9th from 8:00 a.m. to 5:00
p.m. at Twin Brook.
19 – 057 To hold a Public Hearing to consider and act on a Mass Gathering Permit for The
Wicked Good Outdoor Fest to be held on June 15th from 10:00 a.m. to 6:00 p.m. at
the Cumberland Fairgrounds.

19 – 058 To hold a Public Hearing to consider and act on a Mass Gathering Permit for the
Penobscot Valley Kennel Club Dog Show to be held June 20th through 23rd from
8:00 a.m. to 5:00 p.m. at the Cumberland Fairgrounds.
19 – 059 To hold a Public Hearing to consider and act on a Mass Gathering Permit for Hart’s
Annual Yard and Bake Sale to be held August 22nd through 25th from 8:00 a.m. to
6:00 p.m. at the Cumberland Fairgrounds.
19 – 060 To hold a Public Hearing to consider and act on forwarding a Contract Zone
Agreement amendment with Heritage Village Development Group, LLC to the
Planning Board for a Public Hearing and recommendation.
19 – 061 To authorize the Town Manager to execute a 4-year lease agreement with First Data
Leasing Company for a point of sale system for Val Halla golf operations.
VI. NEW BUSINESS
• Special Town Council meeting on May 7th at 7:00 a.m. to sign school warrant and notice
of election
• May 27th meeting to be cancelled (Memorial Day)
• June meetings moved from June 10th and 24th to June 3rd and 17th
• BUDGET REPORT
VII. ADJOURNMENT

MINUTES
Cumberland Town Council Meeting
Town Council Chambers
MONDAY, April 8, 2019
6:00 P.M. Ordinance Committee Meeting
7:00 P.M. Call to Order
Present: Councilors Bingham, Copp, Edes, Gruber, Stiles, Storey-King and Turner
I.

APPROVAL OF MINUTES
Motion by Councilor Bingham, seconded by Councilor Gruber, to accept the March 25, 2019 meeting
minutes as presented.
VOTE: 6-0-1 (Stiles abstained)
MOTION PASSES

II.

MANAGER’S REPORT
Councilor Storey-King introduced Greely High School Senior, Emma Fitzpatrick, who won a
scholarship to the University of Maine for her project on invasive species.
Emma explained the project that she did for her Science Research class. Her project focused on finding
natural ways to eliminate invasive species. She explained her testing process and the positive results.

III.

PUBLIC DISCUSSION
None

V.

LEGISLATION AND POLICY

19 – 045

To hold a Public Hearing to consider and act on forwarding a Contract Zone Agreement
amendment with Heritage Village Development Group, LLC to the Planning Board for a
Public Hearing and recommendation. REQUEST TO TABLE BY APPLICANT
Motion by Councilor Bingham, seconded by Councilor Stiles, to table.
VOTE: 7-0
UNANIMOUS

19 – 046

To hold a Public Hearing to consider and act on amendments to Chapter 223 (Shellfish
Conservation) of the Cumberland Code, as recommended by the Shellfish Conservation
Commission.
Councilor Storey-King explained that the Ordinance and Shellfish Committees met earlier this evening to
review the Shellfish Conservation Ordinance amendments, and it was discovered that there is some language
that the Department of Marine Resources (DMR) did not approve. She recommended tabling this item until
DMR approves the amendments.
Motion by Councilor Storey-King, seconded by Councilor Turner, to table.
VOTE: 7-0
UNANIMOUS
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19 – 047

To hold a Public Hearing to consider and act on the 2019 Brown Tail Moth Street Tree
Preservation Program.
Town Manager Shane explained that last year, the Council authorized $20,000 for the brown tail moth spraying
program. We have attempted to get the vendor to commit to additional spraying time in Cumberland this year,
but they are so booked that we will only have one week to spray, so we will have to prioritize spray areas. We
are trying to get to trees that are 50 feet from the right-of-way and we will be injecting oak trees on the
embankment at the Broad Cove Reserve in order to protect them.

Chairman Copp opened the Public Hearing.
Public discussion: none
Chairman Copp closed the Public Hearing.
Councilor Bingham said that with the amount of residents who opt out, this is basically a feel good operation
that is like pouring money down a hole. Stabling the trees along the shore at Broad Cove Reserve makes sense.
Councilor Storey-King said that even though this seems like a futile issue, she feels that spraying the trees along
the roadways so that people can get out and walk in the summer is more than just a feel good operation.
Councilor Turner said that if there were no opt outs, he would be willing to spend considerably more to do
something about this problem. It’s too bad that people can’t look at it from the perspective that a lot of their
neighbors are suffering from this, and the rationale for opting out reminds him of the current satiation with
measles.
Councilor Edes agreed with Councilor Turner. If we were going to spray the entire Town and not allow opt
outs, he would be in favor. He suffered last year from the allergic effects of brown tail moths.
Councilor Gruber said that this was discussed during the budget process and he feels somewhat of an obligation
to the community that has had health problems. He will vote in favor of this.
Councilor Stiles asked the Manager if this does not pass, will that have any effect on treating the trees at Broad
Cove Reserve.
Town Manager Shane said that it would not. The trees at Broad Cove Reserve will be treated regardless.
Motion by Councilor Gruber, seconded by Councilor Turner, to approve the 2019 Brown Tail Moth Street Tree
Preservation Program.
VOTE: 4-3 (Bingham, Edes & Stiles opposed)
MOTION PASSES
Councilor Edes left the meeting at 7:25 p.m. Chairman Copp explained that he has a State Police detail for the
funeral of the State Trooper that was killed last week.
19 – 048 To set the week of May 20th - 24th for Spring Bulky Item Pick Up Week.
Chairman Copp asked for any public comment.
No public comment.
Motion by Councilor Bingham, seconded by Councilor Stiles, to set the week of May 20th - 24th for Spring Bulky
Item Pick Up Week.
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VOTE: 7-0

UNANIMOUS

19 – 049 To hold a Public Hearing to consider and act on adoption of the FY2020 Municipal Budget.
Town Manager Shane presented the following:
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Chairman Copp opened the Public Hearing.
Public discussion: none
Chairman Copp closed the Public Hearing.
Councilor Bingham said that there was a lot of work done on this budget by the Town Manager and his team
prior to it being presented to the Council. The Council met in workshop 4 times and was able to make
adjustments to the budget along the way. The Council was able to reach a final budget number at their last
workshop on March 16th.
Motion by Councilor Bingham, seconded by Councilor Gruber, to set the Municipal FY 2020 General Fund
Expenditure budget at $10,815,763 and the General Fund Non-Property Tax Revenues Budget of
$5,105,643 to offset the impact of property taxes, as recommended by the Finance Committee.
VOTE: 6-0
UNANIMOUS

19 – 050

To set a Public Hearing date of April 22nd for approval of Mass Gathering Permits for:
• Southern Maine Coastal Classic – May 16th - 19th
• Girls Round Robin Lacrosse Tournament – May 18th
• Decision America Tour, Billy Graham Evangelistic Association – May 19th
• Boys Jamboree Lacrosse Tournament – June 8th & 9th
• The Wicked Good Outdoor Fest – June 15th

Chairman Copp asked for any public comment.
No public comment.
Motion by Councilor Bingham, seconded by Councilor Stiles, to set a Public Hearing of April 22, 2019 to
review and approve the attached Mass Gathering Permits.
VOTE: 6-0
UNANIMOUS

TOWN COUNCIL MEETING MINUTES
APRIL 8, 2019

5

To set a special Town Council meeting date of May 7th to countersign the Warrant and Notice
of Election calling the June 11, 2019 M.S.A.D. 51 Budget Validation Referendum.
Motion by Councilor Bingham, seconded by Councilor Storey-King, to set a special Town Council meeting date
of May 7th to countersign the Warrant and Notice of Election calling the June 11, 2019 M.S.A.D. 51 Budget
Validation Referendum.
VOTE: 6-0
UNANIMOUS
19 – 051

VI.

NEW BUSINESS
Councilor Bingham – None
Councilor Gruber – The new freezer for the Food Pantry is now installed and it cost the Town nothing
because we received a grant for it. We are now able to store more frozen food for the Food Pantry.
Steve Moriarty was voted by the Democrats for consideration of Representative Dale Denno’s seat.
Councilor Storey-King – The Bicentennial Committee met last week. What an energetic group of
people they are. It is going to be a celebration to remember!
Chairman Copp – None
Councilor Stiles – Thank you to everyone who sent well wishes after his knee surgery. He is recovering
well.
He attended a Historical Society Building Committee meeting recently. They are a good committee who
will be working on moving the current Historical Society building to the Library property.
He thanked Councilor Copp for his continued support to the 4-H auction fund that benefits the Food
Pantry. He reminded everyone of his ongoing efforts to raise money for this very worthy cause that
provides meat to the Food Pantry.
Councilor Turner – None
Town Manager Shane – Route 9/Main Street construction will start up again on Wednesday and should
be completed this summer.
There will be an open house at Val Halla this Saturday. People can stop by to say goodbye to Brian
Bickford, who has accepted a position as Director of the Maine State Golf Association, and meet the new
Golf Pro, Nick Plummer.
Nomination papers are due by April 16th. This will be a busy election. We will hold a “Meet the
Candidate’s” night on May 28th at the performing arts center.

VII.

EXECUTIVE SESSION pursuant to 1 M.R.S.A., § 405(6)(C) re: real property.
Motion by Councilor Bingham, seconded by Councilor Stiles, to recess to Executive Session pursuant to
1 M.R.S.A., § 405(6)(C) re: real property.
VOTE: 6-0
UNANIMOUS
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TIME: 7:40 P.M.
Reconvene to regular session at 8:39 P.M.
VIII. ADJOURNMENT
Motion by Councilor Storey-King, seconded by Councilor Turner, to adjourn.
VOTE: 6-0
UNANIMOUS
TIME: 8:39 P.M.
Respectfully submitted by,

Brenda L. Moore
Council Secretary
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Carla Nixon, Town Planner, and I met today with Phil Gleason and Peter Kennedy and came up with the
following CZA changes.

• Elimination of the majority of uses not in OC-S or TCD, such as warehouse, gas stations, car
sales, mobile home sales, distribution centers, outdoor storage, site preparation activities
without an approved site plan. Accepted by Development Team
• Elimination of participation in any Residential offsite improvements – Negotiate Commercial
offsite Improvements
• Elimination of participation from Growth Ordinance Accepted by Development Team
• Restricted residential uses to Lot 8 7 (closest to Exactitude existing housing)
• Required Compliance with RT One Design standards

Office of the Town Manager, Town of Cumberland • 290 Tuttle Road, Cumberland, Maine 04021
Telephone (207) 829-2205 Fax (207) 829-2224

Significant changes to the CZA are highlighted in yellow in the clean version and include:
Page 4.
II.

Permitted Uses Within the Contract Zone:

B) There shall be permitted, on Lot 7, up to 120 dwelling units 45 single family lots or 90 multiplex
units. A minimum of 30% 25% of these shall be dwelling units for occupancy by person(s) aged 55 or
older and meet up to 140% of the published HUD Median Family Income for the Portland Maine HUD
Metro FMR for 2018
$90,134 x 140% = $126,188
E) On Lot 1 and 7 8 uses as defined in the OC-S Town Center District TCD 315-21 B. shall be
permitted.
Page 7.
III.

Restrictions within the Contract Zone:

G)

Any commercial development or multiplex dwelling development shall be subject to
the Route One Design Standards.

Page 9.
IV.

Miscellaneous Provisions:

A)
Offsite Improvements: The Developer shall be responsible for the design, engineering
and construction of all offsite improvements as may be required by the residential Development.
Commercial Development offsite improvements to be negotiated.

I think the exciting piece of this CZA is the professional offices being designed for Lot 8.Very similar to
Dr. McCloy’s building. New England style architecture, pitched roofs and could be as many as 6 of
these buildings placed along a cul-de-sac type rod with a buffer nicely buffered area from the existing
neighborhood.
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AMENDED AND RESTATED CONTRACT ZONING AGREEMENT
BY AND BETWEEN THE TOWN OF CUMBERLAND
AND
CUMBERLAND FORESIDE VILLAGE, LLCHERITAGE VILLAGE
DEVELOPMENT GROUP, LLC
RELATING TO THE CUMBERLAND FORESIDEHERITAGE VILLAGE
(formerly “HERITAGE CUMBERLAND FORESIDE VILLAGE”) SUBDIVISION
ROUTE 1, CUMBERLAND, MAINE
This Amended and Restated Contract Zoning Agreement is entered into this
day of
, 20172019, by and between the Town of Cumberland, a municipal
corporation (the “Town”), and Cumberland Foreside Village, LLCHeritage Village
Development Group, LLC, a Maine Florida limited liability company qualified to do
conduct business in Maine (“the Developer”), pursuant to the Conditional and Contract
Rezoning Provisions set forth in 30-A M.R.S.A. Section 4352 (the “Act”) and Section 31579 of the Cumberland Code, as may be amended from time to time.
WHEREAS, the Town and Peter Kennedy (“Kennedy”) entered into a Contract
Zoning Agreement dated September 10, 2002, which is recorded at the Cumberland County
Registry of Deeds in Book 18114, Page 330 (the “Original Agreement”); and
WHEREAS, Kennedy conveyed his property which is subject to the Agreement to
the DeveloperCumberland Foreside Village, LLC (“CFV”) by Deed dated December 27,
2005 and recorded at the Cumberland County Registry of Deeds in Book 23549, Page 231;
and
WHEREAS, Kennedy assigned his interest in the Original Agreement to the
DeveloperCFV by Assignment of Contract Zoning Agreement dated December 27, 2005
and recorded at the Cumberland County Registry of Deeds in Book 23652, Page 65; and
WHEREAS, the Town and the DeveloperCFV amended and restated the Original
Agreement in its entirety in the Amended and Restated Contract Zoning Agreement dated
January 31, 2007, which is recorded at the Cumberland County Registry of Deeds in Book
24825, Page 242 (the “Amended and Restated Agreement”); and
WHEREAS, the Town and the DeveloperCFV amended the Amended and Restated
Agreement on October 23, 2014 by document titled First Amendment to Amended and
Restated Contract Zoning Agreement (the “First Amendment”), which is recorded at the
Cumberland County Registry of Deeds in Book 31899, Page 262; and
WHEREAS, the Town and the DeveloperCFV amended and restated the Original
Agreement and the First Amendment in its entirety on February 27, 2015 by document
titled Amended and Restated Contract Zoning Agreement, which is recorded at the

Cumberland County Registry of Deeds in Book 32162, Page 191 (the “2015 Amended and
Restated Agreement”); and
WHEREAS, the Town and the DeveloperCFV amended and restated the Original
Agreement in its entirety in order to incorporate subsequent amendments (the Amended
and Restated Agreement, the First Amendment and the 2015 Amended and Restated
Agreement), and proposed additional amendments to expand the permitted residential
development and revise the lot lines of the parcels consistent with the development goals
of the Original Agreement, which is recorded at the Cumberland County Registry of Deeds
in Book 33880, Page 87 (the “2016 Amended and Restated Agreement”); and
WHEREAS, the Town and CFV amended and restated the 2016 Amended and
Restated Agreement in its entirety on May 11, 2017 in order to amend and clarify the
requirements set forth herein related to the common walkway/path and the buffers along
Interstate 295 and Route 1 corridors, which is recorded at the Cumberland County Registry
of Deeds in Book 34000, Page 177 (the “2017 Amended and Restated Agreement”); and
WHEREAS, CFV conveyed its property which is subject to the 2017 Agreement to
the Developer by Deeds dated October 10, 2017 and recorded at the Cumberland County
Registry of Deeds in Book 34376, Page 330 and to David Chase (as to Lot 9A/B only) by
Deed dated October 10, 2017 and recorded at the Cumberland County Registry of Deeds
in Book 34376, Page 332.
WHEREAS, the Town and the Developer desire to amend and restate the 2016
2017 Amended and Restated Agreement in its entirety in order to amend and clarify the
requirements set forth herein related to the common walkway/path and the buffers along
the Interstate 295 and Route 1 corridorsthe development of the commercial lots; for
additional residential dwelling units; to expand where retail stores can be located; and to
add new standards for private roads...
NOW THEREFORE, the 2016 2017 Amended and Restated Agreement is hereby
amended and restated in its entirety, as follows, it being understood that this Amended and
Restated Contract Zoning Agreement supersedes and replaces the Original Agreement, the
former Amended and Restated Agreement dated January 31, 2007, the First Amendment
dated October 23, 2014, the 2015 Amended and Restated Contract Zoning Agreement
dated February 27, 2015 and, the 2016 Amended and Restated Contract Zoning Agreement
dated April 12, 2016, and the 2017 Amended and Restated Contract Zoning Agreement
dated May 11, 2017, which shall be of no further force and effect:
WHEREAS, the Property subject to this Amended and Restated Contract Zoning
Agreement consists of the approximately 74.90 acre parcel of land (the “Project”) located
off U.S. Route One, depicted as Lots 1 – 9 10B on Exhibit A (the “Plan”) prepared by
Mohr & Seredin dated February 5, 2019, and more particularly described in Exhibit A-1
attached hereto; and
WHEREAS, the DeveloperCFV received subdivision approval from the
Cumberland Planning Board on August 16, 2016, in accordance with the subdivision plan
prepared by Owen Haskell dated August 18, 2016 and recorded in the Cumberland County
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Registry of Deeds in Plan Book 216, Page 335, and subsequently amended on March 21,
2017 in accordance with the subdivision plan prepared by Owen Haskell dated January
26, 2017 and recorded in the Cumberland County Registry of Deeds in Plan Book 217,
Page 85 and attached hereto as Exhibit B (the “Subdivision Plan”)and which may be
further amended from time to time, such amendments to be expressly incorporated herein;
and
WHEREAS, the Developer’s Updated Estimated Schedule of Completion of the
Project is attached hereto as Exhibit CB; and
WHEREAS, in order for the Project to be financially feasible for the construction
and sale of commercial buildings and residential dwelling units while meeting all
applicable codes, certain amendments with respect to density, setbacks, road lengths and
certain other performance standards of the Cumberland Code are required; and
WHEREAS, on March 28, 2017
, the Cumberland Town Council
approved the execution of this Amended and Restated Contract Zoning Agreement, subject
to later compliance with Subdivision and Site Plan Standards as set forth in Chapter 229
and Chapter 250 the Cumberland Code, provided such Ordinance provisions are not in
conflict with the Act.
NOW THEREFORE, pursuant to the provisions of 30-A M.R.S.A. § 4352(8) and
Section 315-79 of the Cumberland Code (as may be amended from time to time), the
Cumberland Town Council hereby finds that this Amended and Restated Contract Zoning
Agreement:
A)
is consistent with the Comprehensive Plan duly adopted by the Town of
Cumberland on April 14, 2014; and
B)
establishes a contract zone area consistent with the existing and permitted
uses in the original zone of the area involved; and
C)
only includes conditions and restrictions which relate to the physical
development, design and future operation of the proposed development; and
D)
imposes those conditions and restrictions which are necessary and
appropriate for the protection of the public health, safety and general welfare of the Town
of Cumberland.
The parties agree as follows:
I.

Establishment of the Contract Zone:

The Town hereby agrees that the approximately 74.90 acres shown on the Plan
shall be a Contract Zone pursuant to the provisions of 30-A M.R.S.A. § 4352(8) and
Section 315-79 of the Cumberland Code.
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II.

Permitted Uses Within the Contract Zone:

The development permitted within the Contract Zone established in paragraph I
above shall be as follows (Note: References to lot numbers herein shall be to those lot
numbers as shown on the Plan attached hereto as Exhibit A, unless expressly stated
otherwise):
A)
All uses authorized as of the date of execution of this Amended and Restated
Contract Zoning Agreement and as may be amended hereafter either as permitted uses or
special exceptions in the Office Commercial South District, including assisted living
facilities residential care facilities and light manufacturing as defined in Section 315-4 of
the Cumberland Code.

Staff recommends B) is replaced with

B) There shall be permitted, on Lot 7, up to 120 dwelling units. A minimum of 25% of
these shall be dwelling units for occupancy by person(s) aged 55 or older and meet up
to 140% of the published HUD Median Family Income for the Portland Maine HUD
Metro FMR for 2018
$90,134 x 140% = $126,188

End recommendation this section
B)
Up to 150 300 residential dwelling units, which may be either detached
dwelling units (single family) or attached duplex or multiplex dwellings, on Lots 10A and
10B 10A, 10B, 7 and 8 8 as shown on the Plan; said residential development to include
buffering as set forth in Section III of this Agreement. Individual house lots shall contain
not less than 5,000 square feet. Duplex and Multiplex dwelling units shall can be
developed for rent, or lease only and shall not be converted to condominiums for or private
sale without prior approval of the Town Council. At least one dwelling unit contained
within each multiplex dwelling structure developed under this Paragraph must be occupied
by a tenant that is 55 years of age or older and at least 20% (not less than nineteen) of the
total dwelling units contained within all of the multiplex dwelling structures developed
under this Paragraph must be occupied by a tenant that is 55 years of age or older.
The additional residential dwelling units shall consist of the following types and quantities:
A maximum of 44 detached single family units;
A maximum of 50 attached duplex or multiplex units;
A maximum of 50 residential dwelling units for occupancy by person(s)
aged 55 years or older;
Affordable Housing which shall be 10% of each residential type proposed,
for residents who meet up to 140% of the median income currently
published HUD Median Family Income for the Portland, Maine HUD
Metro FMR area.
4

There shall be permitted, on Lots 7 and/or 8, one hundred and fifty (150) residential
dwelling units including either single family detached units, duplex or multiplex units. A
minimum of 50 of these shall be dwelling units for occupancy by person(s) aged 55 or
older; and 10% of the units shall be for residents who meet up to 140% of the published
HUD Median Family Income for the Portland Maine HUD Metro FMR area.

The Developer shall have the right to (i) vary the mix between detached dwelling units,
duplex and multiplex dwellings, and (ii) convey or subcontract all or any portion of the
Project to one or more third parties, subject to the provisions of this Agreement. The
residential development permitted under this Paragraph shall not be subject to the net
residential density requirements of Section 315-43(E); provided, however, that the
requirements of, nor shall Section 315-43(E) shall not apply to the development of
multiplex dwellings under this Paragraph. The development of multiplex dwellings
permitted under this Paragraph shall also be exempt from the regulations of Section 31544 of the Cumberland Code related to multiplex dwellings.
C)
Commercial development of not less than six (6) lots, as shown on the Plan;
said commercial development to be developed with buffering from the existing adjacent
residential areas of the Project as set forth in Section III of this Agreement.
D)
On proposed Lot 7 only (or on any lot created by further subdivision of Lot
8 7), indoor warehouse and storage facilities and wholesale distribution facilities as defined
in Section 315-4 of the Cumberland Code shall be permitted, provided that such facilities
are set back at least 300 feet from the U.S. Route One right of way and only if no residential
use is created or existing on the same lot. Indoor warehouse and storage facilities shall
include enclosed buildings for the keeping of nonhazardous goods, commodities,
equipment, materials or supplies in which buildings there are not any sales, manufacturing,
production or repair activity, except on an incidental or occasional basis. Outdoor storage
of any goods, commodities, equipment, materials or supplies in conjunction with an indoor
warehouse and storage facility shall not be permitted. If an indoor warehouse and storage
facility or a wholesale distribution facility is adjacent to residential property, the buffering
requirements set forth in Section III of this Agreement shall apply. Nothing in this section
shall preclude the establishment of any other commercial use allowed by the terms of this
Agreement.
E)
A communications tower properly buffered from all residential uses in
accordance with Section 315-72 of the Cumberland Code.
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F)
On Lots 1, 7 and 8 only, retail stores as defined in the Cumberland Land
Use Ordinance (uses may include any shop or store for the retail sale of goods or personal
services, excluding any drive-up service, freestanding retail stand, gasoline and motor
vehicle repair service, new and used car sales and service, and trailer and mobile home
sales and service).

Staff recommends F) be replaced with

F) Lot Lots 1, 8 uses as defined in the Office Commercial – South (OCS) Town
Center District TCD 315-21B. shall be permitted.
Examples include:
(1) Personal services.
(2) Business and professional offices.
(3) Retail stores, maximum 2,000 square feet. Square footage shall not include
internal storage areas.
(4) Small markets, maximum 2,500 square feet, with no drive-through. Square
footage shall not include internal storage areas.
(5)

Cafes, maximum 2,500 square feet, with no drive-through and in accordance
with § 315-18F(3). Square footage shall not include internal storage areas
and outdoor seating areas. Square footage shall include bathrooms, prep
areas, cooking area and dining area.

(6) Health and fitness studio.
(7) Day-care centers and nursery schools for no more than 20 children,
subject to the provisions of § 315-47 and site plan review.

Staff Recommends Deletion of G & H
G)
Tradesmen’s offices (i.e., the office of a self-employed craftsman or person
in a skilled trade) involving only the management of the business; interior storage of
materials and goods related to the business; and outdoor storage of vehicles, equipment
and material ancillary to the business provided that such items are not visible from a public
way. No on-site retail sales or wholesale distribution shall be permitted as part of such use,
except as otherwise permitted within the Office Commercial South District.
H)

Site preparation activities including grading and aggregate processing, as defined
6

in Section 315-4 of the Cumberland Code, which substantially alter terrain and site
character shall be permitted subject to the requirements set forth herein. Site preparation
activities shall be permitted by the Developer and/or his subcontractor and shall include
aggregate processing of materials on site for use in conjunction with the development of
the site or off-site, but shall not be permitted unless in preparation of the site for proposed
or approved development. The foregoing activities shall be performed in accordance with
Maine Department of Environmental Protection requirements for ledge removal and
materials processing, regardless of whether such use actually requires a permit from the
Maine Department of Environmental Protection. If a permit from the Maine Department
of Environmental Protection is not required for the use, the Town shall have the authority
to enforce these requirements. Any such activities and any other site work proposed on the
site, including development permitted under the terms of this Agreement shall be subject
to review and approval by the Planning Board and shall be completed pursuant to all
applicable sections of the Cumberland Code including, but not limited to, Sections 315-48
and 315-49. All site preparation activities must be completed within one year of approval
unless an extension is requested by the Developer from the Planning Board prior to the
expiration date. The Planning Board is authorized to extend the project completion not
more than two times for a period of up to six months each time. The Planning Board shall
deny a request for extension if the site preparation activities are not at least 35% completed
within one year from the date of approval and if an application for site plan and/or
subdivision including the area for which site preparation activity was permitted has not
been approved.

End this Section of Staff recommendation
III.

Restrictions within the Contract Zone:

A)
The setback provisions within the Contract Zone shall be as follows. All
setbacks shall be measured from the exterior wall of the structure and shall not include
overhangs, which overhangs shall not exceed one foot on any side of the structure.
(1)

setbacks for detached dwelling units:
•

Front yard setback not less than 15 feet.

•

Side yard setback not less than 9 feet each side;

•

Rear yard setback not less than 15 feet.

•

Driveway setback not less than 5 feet unless driveways are
shared by 2 or more lots, in which case there are no driveway
setback requirements.

•

If a residential lot is adjacent to a commercial lot, there shall
be a 25 foot buffer of undisturbed or replanted vegetation.
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The Developer shall provide for additional plantings, as
approved by the Planning Board, within the 25 foot
undisturbed buffer where existing conditions do not provide
adequate screening between the properties.
(2)

(3)

setbacks for commercial lots:
•

Front yard setback not less than 25 feet.

•

Side yard setback not less than 20 feet each side.

•

Rear yard setback not less than 40 feet.

•

Driveway setback not less than 10 feet, unless driveways are
shared for access by 2 or more lots in which case there are
no driveway setback requirements.

•

If a commercial lot is adjacent to a residential lot, there shall
be a 25 foot buffer of undisturbed or replanted vegetation.
The Developer shall provide for additional plantings, as
approved by the Planning Board, within the 25 foot
undisturbed buffer where existing conditions do not provide
adequate screening between the properties.

setbacks for assisted living residential care facilities and duplex and
multiplex dwellings:
•

Front yard setback not less than 50 feet.

•

Side yard setback not less than 30 feet each side.

•

Rear yard setback not less than 50 feet.

•

Driveway setback not less than 5 feet.

•

If a residential care facilityan assisted living facility, duplex
or multiplex dwelling is adjacent to a commercial lot, there
shall be a 25 foot buffer of undisturbed or replanted
vegetation. The Developer shall provide for additional
plantings, as approved by the Planning Board, within the 25
foot undisturbed buffer where existing conditions do not
provide adequate screening between the properties.
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•

Any building that is constructed for the sole purpose of and
used exclusively in connection with the development of
multiplex dwellings and located on the same lot as the
multiplex dwellings, such as a community center or rental
office, shall be subject to the setback requirements of this
section; provided, however, that the rear setback for such
building shall be not less than 25 feet.

Staff Recommends eliminate # 4
(4)

setbacks for indoor warehouse and storage and wholesale
distribution facilities:
•

Front yard setback not less than 25 feet.

•

Side yard setback not less than 25 15 feet each side.

•

Rear yard setback not less than 25 20 feet.

•

If indoor storage and warehouse facilities or wholesale
distribution facilities are adjacent to residential
development, the above minimum setbacks shall be
increased to 60 feet and there shall be a 75 foot undisturbed
or replanted buffer on the property line between the
commercial and residential uses. The Developer shall
provide for additional plantings, as approved by the Planning
Board, within the 75 foot undisturbed buffer where existing
conditions do not provide adequate screening between the
properties.

(5)
A setback of not less than 100 feet shall be maintained along the
entire length of the property boundary that borders the Interstate 295
highway. The setback shall be measured from the edge of the I-295 right
of way and shall remain at all times undisturbed. The Town shall
periodically survey this setback to ensure that it has been maintained. In
the event that this area is disturbed for any reason, the Developer shall be
required to prepare and submit a landscape plan to be approved by the Town
Council and shall be required to complete plantings in accordance with the
approved plan within a timeframe designated by the Town Council.
Additional plantings consisting of evergreen trees shall be field located with
Town staff. Plantings shall be at least five feet (5’) tall when planted.
Plantings shall be required within the portion of the setback that runs along
Lot 100the Cumberland Foreside Village Apartments, as shown on Exhibit
B A to provide a visual buffer of the multiplex dwelling units constructed
on that lot.
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B)
The minimum frontage on the street providing access to each residential lot
shall be 50 feet and for each commercial lot shall be 150 feet for lots with frontage on
Route 1 and 100 feet for interior lots.
C)
The length of Skyview Drive, the dead-end road serving the commercial
and residential portion(s) of the Project, shall be not more than 3,000 feet, and the road
right-of-way be established at 50 feet in width, with a paved width of at least 24 feet (base
shall be 30 feet wide), a five foot paved sidewalk for Skyview Drive, a four foot esplanade
and an enclosed drainage system if the road is public. All other roads, except for driveways
and alleyways, within the interior commercial lots in the project shall be constructed with
a paved width of at least 24 feet, and do not shall require an enclosed drainage system.,
curbing and a five foot paved sidewalk., and be constructed in accordance with the
geometric design standards for commercial subdivisions found in Chapter 250 of the
Cumberland Code as amended, unless the roads are private and for residential use, in
which case the roads may be constructed as set forth in Exhibit G of this Contract Zone
Amendment.
D)
The height restriction on all nonresidential structures and multiplex
dwellings shall be 50 feet and the height restriction on all detached (single family) and
duplex dwellings shall be 40 feet.
E)
There shall be no other variances from the Cumberland Zoning Ordinance
granted to any lot owner beyond those expressly set forth herein, unless the Town and
Developer agree by written and duly authorized amendment to this Agreement.
F)
This Agreement shall be subject to the Town’s Impact Fee Ordinance to the
extent applicable. Impact Fees shall be calculated based on the gross floor area of the total
structure for each multiplex dwelling structure constructed under Section II(B) of this
Agreement. The gross floor area of the multiplex dwelling structure shall be reduced by
the gross floor area of any dwelling unit within that structure that is designated to be
occupied by a tenant that is 55 years of age or older.

Staff Recommends Deletion of remainder of F)
The residential development permitted under Section II (B) of this Agreement
shall be exempt from the requirements of the Town’s Growth Management
Ordinance pursuant to Section 118-6(D) of the Cumberland Code; provided,
however, that the Developer shall be responsible to pay a fee of $100 per
multiplex dwelling unit in lieu of a growth permit.
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G)
Any commercial development or multiplex dwelling development shall be
subject to the “Design Guidelines for Commercial Properties & Multiplex Dwellings”
which are attached hereto as Exhibit DC.

Staff Recommends Replace with G) with
Any commercial development or multiplex dwelling development shall be
subject to the Route One Standards.

H)
The Route 1 buffer shown on the Plan shall be 35 feet from the Route 1
right of way 25 feet of the Route 1 buffer shall be undisturbed vegetation and the remaining
10 feet shall be used for a common walkway/path. The common walkway/path shall be
constructed within the Route 1 right of way beginning at Sky View Drive and ending at the
northerly lot line of Lot 5, subject to approval by the Town, or within 25 feet of the Route
1 right of way beginning at Sky View Drive and ending at Lot 11-C of the Town of
Cumberland’s Tax Map R01, shown as the “Seafax” Lot (Seafax) as shown on Exhibit
ED. The common walkway/path shall be completed prior to the occupancy of any
residential dwellings constructed pursuant to Section II(B). No additional buffer shall be
required along Route 1 for Lot 9 as shown on Exhibit BA, provided that the front setback
for the property as set forth in Section III(A) is met and that the setback area includes
undisturbed vegetation to the greatest extent practicable and additional plantings as
necessary to create a sufficient vegetated buffer within the setback.
I)
Notwithstanding anything in Section III(A) above to the contrary, the
building setback from Route 1 shall be 65 feet from the Route 1 right of way, except that
the building setback from Route 1 on Lot 9 only shall be 25 feet from the Route 1 right of
way.
J)

The minimum lot size for commercial lots shall be 60,000 square feet.

K)
The use of bituminous or concrete curb throughout the road network and on
site plans shall be allowed at the developer’s option.
L)
The parking requirements of Section 315-57 of the Cumberland Code shall
apply to development under this Agreement; provided, however, that the minimum number
of parking spaces required for multiplex dwellings under Section II(B) shall be two (2)
spaces per dwelling unit. A landscaped berm shall be installed on the exterior perimeter of
each parking area designated for the multiplex dwelling structures developed under
Section II(B). Such berms shall be designed and constructed to provide screening from
vehicle headlights within the parking area facing outward in both easterly and westerly
directions.
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M) Notwithstanding anything in the Town’s Zoning Ordinance to the contrary,
Residential Care Facilities shall be subject to the following requirements:
(1) Minimum lot size of two acres;
(2) Site coverage. The facility, as measured by the area of the building
footprint of all structures, shall not cover more than 30% of any site’s gross
acreage. This limitation on site coverage applies only to structures and does
not apply to drives, parking areas, walkways, and gardens;
(3) Open Space. At least 20% of the gross site acreage shall be devoted to
vegetated open space. The open space may include lawn areas, forest areas,
areas with a vegetative cover, and gardens. Open space shall not include
areas covered by structures, parking areas, drives, walkways, swimming
pools, tennis courts, or similar improvements; and
(4) Height. The maximum building height shall not exceed 50 feet.
N)
A fifteen foot trail easement shall be located within Lot 8 as conceptually
shown on Exhibit A with the exact easement location to be determined at the time
of subdivision approval. The trail/path/walk shall be constructed by Heritage
Village Development Group, LLC or it’s assigns..
O)
All development on Lots 7 and 8 shall comply with the lighting requirements
set forth in the International Dark Sky Association (IDA) 2011 Model Lighting
Ordinance.
Subject to the following, the Cumberland Planning Board shall have review
authority under the applicable provisions of the Cumberland Subdivision, Site Plan and
Zoning Ordinances to impose conditions of approval pursuant to said Ordinances relating
to the development and construction of the Project.
IV.

Miscellaneous Provisions:

Staff Recommends Replace with A) with
A)
Offsite Improvements: The Developer shall be responsible for the design,
engineering and construction of all offsite improvements as may be required for residential
development. Offsite improvements for Commercial uses shall be negotiated.
B)
Offsite Improvements: The Developer and the Town agree to negotiate the
respective obligations of each party as it relates to shall be responsible for the design,
engineering and construction of all offsite improvements as may be required by the owners
or operators of property within the Project or as may be required by rule, regulation, law
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or determination of a governmental agency or utility in conjunction with the development
of any Lots within the Project, except that the Town shall be responsible for including the
widening, paving and striping of a designated portion of Route 1 as may be necessary
pursuant to the plan titled “Route 1 Roadway Improvements” drafted by Gorrill-Palmer
Consulting Engineers and dated July 2007November 15, 2016, attached hereto as Exhibit
F, or as otherwise approved by the Town Council..
C)
Survival Clause: The terms and conditions of this Agreement shall run with
the land and be binding upon and shall inure to the benefit of the respective successors,
heirs and assigns of the parties hereto except as specifically set forth herein. A true copy
of this Agreement shall be recorded in the Cumberland County Registry of Deeds.
D)
Arbitration Clause: In the event of any dispute between the parties hereto
arising out of the Town’s approval of (or failure to approve) eligible and qualified
purchasers, such dispute shall be submitted to arbitration pursuant to the rules and
regulations of the American Arbitration Association, or such other similar arbitration
tribunal as the parties may select. The decision of such arbitration panel shall be final,
binding and conclusive as to all issues arbitrated therein. Any and all other disputes,
claims, counterclaims, and other matters in question between the parties hereto arising out
of or relating to this Agreement shall be decided by a Maine court of competent jurisdiction.
E)
Further Assurances: In order to effectively and properly implement this
Agreement, the parties agree to negotiate in good faith the terms and conditions of such
further instruments and agreements as may be reasonably necessary from time to time to
give effect to this Agreement.
F)
Maine Agreement: This contract is a Maine agreement, entered into in the
State of Maine and shall be governed by and enforced in accordance with the laws of the
State of Maine.
G)
Binding Covenants: The above-stated restrictions, provisions, and
conditions are an essential part of this contract and shall run with the subject premises,
shall bind the Developer, its successors and assigns with respect to the Project or any part
thereof or any interest therein, and any party in possession or occupancy of said property
or any part thereof, and shall inure to the benefit of and be enforceable by, the Town, by
and through its duly authorized representatives. However, if all site work related to the
infrastructure on the subdivision plan is not substantially completed within five (5) years
from the date of this Amended and Restated Agreement, then the Town Council shall
review the status of the project and shall determine whether to initiate a rezoning of the
property to the current zoning classification as it exists at the time of the rezoning
determination.
H)
Severability: In the event any one or more clauses of this Agreement shall
be held to be void or unenforceable for any reason by any court of competent jurisdiction,
such clause or clauses shall be deemed to be severable and of no force or effect in such
jurisdiction, and the remainder of this Agreement shall be deemed to be valid and in full
13

force and effect, and the terms of this Agreement shall be equitably adjusted if possible so
as to compensate the appropriate party for any consideration lost because of the elimination
of such clause or clauses.
[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties have hereunto caused this Agreement to be
executed as of the day and year first above written.

WITNESS:

TOWN OF CUMBERLAND
By: Name:
William R. Shane
Town Manager

CUMBERLAND
VILLAGEHERITAGE
DEVELOPMENT GROUP, LLC

FORESIDE
VILLAGE

By:
Name:

David ChasePeter D. Kennedy
Sole Member and Manager

State of Maine
County of Cumberland, ss.
20172019

,

Then personally appeared the above-named William R. Shane in his capacity as
Town Manager of the Town of Cumberland and acknowledged the foregoing instrument
to be his free act and deed and the free act and deed of the Town of Cumberland.
Before me,
Notary Public
Print Name:
Commission Expires:
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AMENDED AND RESTATED CONTRACT ZONING AGREEMENT
BY AND BETWEEN THE TOWN OF CUMBERLAND
AND
HERITAGE VILLAGE DEVELOPMENT GROUP, LLC
RELATING TO THE HERITAGEVILLAGE (formerly CUMBERLAND
FORESIDE VILLAGE”) SUBDIVISION ROUTE 1, CUMBERLAND, MAINE
This Amended and Restated Contract Zoning Agreement is entered into this
day of April 2019, by and between the Town of Cumberland, a municipal corporation
(the “Town”), Heritage Village Development Group, LLC, a Florida limited liability
company qualified to conduct business in Maine (“the Developer”), pursuant to the
Conditional and Contract Rezoning Provisions set forth in 30-A M.R.S.A. Section 4352
(the “Act”) and Section 315- 79 of the Cumberland Code, as may be amended from time
to time.
WHEREAS, the Town and Peter Kennedy (“Kennedy”) entered into a Contract
Zoning Agreement dated September 10, 2002, which is recorded at the Cumberland County
Registry of Deeds in Book 18114, Page 330 (the “Original Agreement”); and
WHEREAS, Kennedy conveyed his property which is subject to the Agreement to
Cumberland Foreside Village, LLC (“CFV”) by Deed dated December 27, 2005 and
recorded at the Cumberland County Registry of Deeds in Book 23549, Page 231; and
WHEREAS, Kennedy assigned his interest in the Original Agreement to CFV by
Assignment of Contract Zoning Agreement dated December 27, 2005 and recorded at the
Cumberland County Registry of Deeds in Book 23652, Page 65; and
WHEREAS, the Town and CFV amended and restated the Original Agreement in
its entirety in the Amended and Restated Contract Zoning Agreement dated January 31,
2007, which is recorded at the Cumberland County Registry of Deeds in Book 24825,
Page 242 (the “Amended and Restated Agreement”); and
WHEREAS, the Town and CFV amended the Amended and Restated Agreement
on October 23, 2014 by document titled First Amendment to Amended and Restated
Contract Zoning Agreement (the “First Amendment”), which is recorded at the
Cumberland County Registry of Deeds in Book 31899, Page 262; and
WHEREAS, the Town and CFV amended and restated the Original Agreement
and the First Amendment in its entirety on February 27, 2015 by document titled
Amended and Restated Contract Zoning Agreement, which is recorded at the

Cumberland County Registry of Deeds in Book 32162, Page 191 (the “2015 Amended and
Restated Agreement”); and
WHEREAS, the Town and CFV amended and restated the Original Agreement in
its entirety in order to incorporate subsequent amendments (the Amended and Restated
Agreement, the First Amendment and the 2015 Amended and Restated Agreement), and
proposed additional amendments to expand the permitted residential development and
revise the lot lines of the parcels consistent with the development goals of the Original
Agreement, which is recorded at the Cumberland County Registry of Deeds in Book
33880, Page 87 (the “2016 Amended and Restated Agreement”); and
WHEREAS, the Town and CFV amended and restated the 2016 Amended and
Restated Agreement in its entirety on May 11, 2017 in order to amend and clarify the
requirements set forth herein related to the common walkway/path and the buffers along
Interstate 295 and Route 1 corridors, which is recorded at the Cumberland County Registry
of Deeds in Book 34000, Page 177 (the “2017 Amended and Restated Agreement”); and
WHEREAS, CFV conveyed its property which is subject to the 2017 Agreement to
the Developer by Deeds dated October 10, 2017 and recorded at the Cumberland County
Registry of Deeds in Book 34376, Page 330 and to David Chase (as to Lot 9A/B only) by
Deed dated October 10, 2017 and recorded at the Cumberland County Registry of Deeds
in Book 34376, Page 332.
WHEREAS, the Town and the Developer desire to amend and restate the 2017
Amended and Restated Agreement in its entirety in order to amend and clarify the
requirements set forth herein related the development of the commercial lots; for
additional residential dwelling units; to expand where retail stores can be located; and to
add new standards for private roads.
NOW THEREFORE, the 2017 Amended and Restated Agreement is hereby
amended and restated in its entirety, as follows, it being understood that this Amended and
Restated Contract Zoning Agreement supersedes and replaces the Original Agreement, the
former Amended and Restated Agreement dated January 31, 2007, the First Amendment
dated October 23, 2014, the 2015 Amended and Restated Contract Zoning Agreement
dated February 27, 2015, the 2016 Amended and Restated Contract Zoning Agreement
dated April 12, 2016, and the 2017 Amended and Restated Contract Zoning Agreement
dated May 11, 2017, which shall be of no further force and effect:
WHEREAS, the Property subject to this Amended and Restated Contract Zoning
Agreement consists of the approximately 74.90 acre parcel of land (the “Project”) located
off U.S. Route One, depicted as Lots 1 – 10B on Exhibit A (the “Plan”) prepared by
Mohr & Seredin dated February 5, 2019, and more particularly described in Exhibit A-1
attached hereto; and
WHEREAS, CFV received subdivision approval from the Cumberland Planning
Board on August 16, 2016, in accordance with the subdivision plan prepared by Owen
Haskell dated August 18, 2016 and recorded in the Cumberland County
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Registry of Deeds in Plan Book 216, Page 335, and subsequently amended on March 21,
2017 in accordance with the subdivision plan prepared by Owen Haskell dated January
26, 2017 and recorded in the Cumberland County Registry of Deeds in Plan Book 217,
Page 85 and which may be further amended from time to time, such amendments to be
expressly incorporated herein; and
WHEREAS, the Developer’s Updated Estimated Schedule of Completion of the
Project is attached hereto as Exhibit B; and
WHEREAS, in order for the Project to be financially feasible for the construction
and sale of commercial buildings and residential dwelling units while meeting all
applicable codes, certain amendments with respect to density, setbacks, road lengths and
certain other performance standards of the Cumberland Code are required; and
WHEREAS, on ______________ ( date) the Town Council approved the execution
of this Amended and Restated Contract Zoning Agreement, subject to later
compliance with Subdivision and Site Plan Standards as set forth in Chapter 229
and Chapter 250 the Cumberland Code, provided such Ordinance provisions are
not in conflict with the Act.
NOW THEREFORE, pursuant to the provisions of 30-A M.R.S.A. § 4352(8) and
Section 315-79 of the Cumberland Code (as may be amended from time to time), the
Cumberland Town Council hereby finds that this Amended and Restated Contract Zoning
Agreement:
A)
is consistent with the Comprehensive Plan duly adopted by the Town of
Cumberland on April 14, 2014; and
B)
establishes a contract zone area consistent with the existing and permitted
uses in the original zone of the area involved; and
C)
only includes conditions and restrictions which relate to the physical
development, design and future operation of the proposed development; and
D)
imposes those conditions and restrictions which are necessary and
appropriate for the protection of the public health, safety and general welfare of the Town
of Cumberland.
The parties agree as follows:
I.

Establishment of the Contract Zone:

The Town hereby agrees that the approximately 74.90 acres shown on the Plan
shall be a Contract Zone pursuant to the provisions of 30-A M.R.S.A. § 4352(8) and
Section 315-79 of the Cumberland Code.
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II.

Permitted Uses Within the Contract Zone:

The development permitted within the Contract Zone established in paragraph I
above shall be as follows (Note: References to lot numbers herein shall be to those lot
numbers as shown on the Plan attached hereto as Exhibit A, unless expressly stated
otherwise):
A)
All uses authorized as of the date of execution of this Amended and Restated
Contract Zoning Agreement and as may be amended hereafter either as permitted uses or
special exceptions in the Office Commercial South District, including residential care
facilities and light manufacturing as defined in Section 315-4 of the Cumberland Code.
B) There shall be permitted, on Lot 7, up to 120 dwelling units. A minimum of 25% of
these shall be dwelling units for occupancy by person(s) aged 55 or older and meet up to
140% of the published HUD Median Family Income for the Portland Maine HUD Metro
FMR for 2018
$90,134 x 140% = $126,188
The Developer shall have the right to (i) vary the mix between detached dwelling units,
duplex and multiplex dwellings, and (ii) convey or subcontract all or any portion of the
Project to one or more third parties, subject to the provisions of this Agreement. The
residential development permitted under this Paragraph shall not be subject to the net
residential density requirements of Section 315-43(E) nor shall Section 315-43(E)
apply to the development of multiplex dwellings under this Paragraph. The
development of multiplex dwellings permitted under this Paragraph shall also be exempt
from the regulations of Section 315- 44 of the Cumberland Code related to multiplex
dwellings.
C) Commercial development of not less than six (6) lots, as shown on the Plan; said
commercial development to be developed with buffering from the existing adjacent
residential areas of the Project as set forth in Section III of this Agreement.
D) A communications tower properly buffered from all residential uses in accordance
with Section 315-72 of the Cumberland Code.
E) On Lot 1 and 8 uses as defined in the Office Commercial-South (OCS) and the
Town Center District TCD 315-21B. shall be permitted.
TCD Examples include:
(1) Personal services.
(2) Business and professional offices.
(3) Retail stores, maximum 2,000 square feet. Square footage shall not include
internal storage areas.
(4) Small markets, maximum 2,500 square feet, with no drive-through. Square
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footage shall not include internal storage areas.
(5) Cafes, maximum 2,500 square feet, with no drive-through and in accordance
with § 315-18F(3). Square footage shall not include internal storage areas
and outdoor seating areas. Square footage shall include bathrooms, prep
areas, cooking area and dining area.
(6) Health and fitness studio.
(7) Day-care centers and nursery schools for no more than 20 children,
subject to the provisions of § 315-47 and site plan review.
III.

Restrictions within the Contract Zone:

A)
The setback provisions within the Contract Zone shall be as follows. All
setbacks shall be measured from the exterior wall of the structure and shall not include
overhangs, which overhangs shall not exceed one foot on any side of the structure.
(1)

(2)

setbacks for detached dwelling units:
•

Front yard setback not less than 15 feet.

•

Side yard setback not less than 9 feet each side;

•

Rear yard setback not less than 15 feet.

•

Driveway setback not less than 5 feet unless driveways are
shared by 2 or more lots, in which case there are no driveway
setback requirements.

•

If a residential lot is adjacent to a commercial lot, there shall
be a 25 foot buffer of undisturbed or replanted vegetation.
The Developer shall provide for additional plantings, as
approved by the Planning Board, within the 25 foot
undisturbed buffer where existing conditions do not provide
adequate screening between the properties.

setbacks for commercial lots:
•

Front yard setback not less than 25 feet.

•

Side yard setback not less than 20 feet each side.

•

Rear yard setback not less than 40 feet.

•

Driveway setback not less than 10 feet, unless driveways are
shared for access by 2 or more lots in which case there are
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no driveway setback requirements.
•
If a commercial lot is adjacent to a residential lot,
there shall be a 25 foot buffer of undisturbed or replanted
vegetation. The Developer shall provide for additional
plantings, as approved by the Planning Board, within the 25
foot undisturbed buffer where existing conditions do not
provide adequate screening between the properties.
(3)

setbacks for residential care facilities and duplex and multiplex
dwellings:
•

Front yard setback not less than 50 feet.

•

Side yard setback not less than 30 feet each side.

•

Rear yard setback not less than 50 feet.

•

Driveway setback not less than 5 feet.

•

If a residential care facility, duplex or multiplex dwelling is
adjacent to a commercial lot, there shall be a 25 foot buffer
of undisturbed or replanted vegetation. The Developer shall
provide for additional plantings, as approved by the
Planning Board, within the 25 foot undisturbed buffer
where existing conditions do not provide adequate
screening between the properties.
•

Any building that is constructed for the sole purpose of and
used exclusively in connection with the development of
multiplex dwellings and located on the same lot as the
multiplex dwellings, such as a community center or rental
office, shall be subject to the setback requirements of this
section; provided, however, that the rear setback for such
building shall be not less than 25 feet.

(4)
A setback of not less than 100 feet shall be maintained along the
entire length of the property boundary that borders the Interstate 295
highway. The setback shall be measured from the edge of the I-295 right
of way and shall remain at all times undisturbed. The Town shall
periodically survey this setback to ensure that it has been maintained. In
the event that this area is disturbed for any reason, the Developer shall be
required to prepare and submit a landscape plan to be approved by the Town
Council and shall be required to complete plantings in accordance with the
approved plan within a timeframe designated by the Town Council.
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Additional plantings consisting of evergreen trees shall be field located with
Town staff. Plantings shall be at least five feet (5’) tall when planted.
Plantings shall be required within the portion of the setback that runs along
the Cumberland Foreside Village Apartments, as shown on Exhibit A to
provide a visual buffer of the multiplex dwelling units constructed on that
lot.
B)
The minimum frontage on the street providing access to each residential lot
shall be 50 feet and for each commercial lot shall be 150 feet for lots with frontage on
Route 1 and 100 feet for interior lots.
C)
The length of Skyview Drive, the dead-end road serving the commercial
and residential portion(s) of the Project, shall be not more than 3,000 feet, and the road
right-of-way be established at 50 feet in width, with a paved width of at least 24 feet (base
shall be 30 feet wide), a five foot paved sidewalk for Skyview Drive, a four foot esplanade
and an enclosed drainage system if the road is public. All other roads, except for driveways
and alleyways, within the interior commercial lots in the project shall be constructed with
a paved width of at least 24 feet, and do not shall require an enclosed drainage system.,
curbing and a five foot paved sidewalk., and be constructed in accordance with the
geometric design standards for commercial subdivisions found in Chapter 250 of the
Cumberland Code as amended, unless the roads are private and for residential use, in
which case the roads may be constructed as set forth in Exhibit G of this Contract Zone
Amendment.
D)
The height restriction on all nonresidential structures and multiplex
dwellings shall be 50 feet and the height restriction on all detached (single family) and
duplex dwellings shall be 40 feet.
E)
There shall be no other variances from the Cumberland Zoning Ordinance
granted to any lot owner beyond those expressly set forth herein, unless the Town and
Developer agree by written and duly authorized amendment to this Agreement.
F)
This Agreement shall be subject to the Town’s Impact Fee Ordinance to the
extent applicable. Impact Fees shall be calculated based on the gross floor area of the total
structure for each multiplex dwelling structure constructed under Section II(B) of this
Agreement. The gross floor area of the multiplex dwelling structure shall be reduced by
the gross floor area of any dwelling unit within that structure that is designated to be
occupied by a tenant that is 55 years of age or older.
G)
Any commercial development or multiplex dwelling development shall be
subject to the Route One Design Standards.
H)
The Route 1 buffer shown on the Plan shall be 35 feet from the Route 1
right of way 25 feet of the Route 1 buffer shall be undisturbed vegetation and the remaining
10 feet shall be used for a common walkway/path. The common walkway/path shall be
constructed within the Route 1 right of way beginning at Sky View Drive and ending at the
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northerly lot line of Lot 5, subject to approval by the Town, or within 25 feet of the Route
1 right of way beginning at Sky View Drive and ending at Lot 11-C of the Town of
Cumberland’s Tax Map R01, shown as the “Seafax” Lot on Exhibit D. The common
walkway/path shall be completed prior to the occupancy of any residential dwellings
constructed pursuant to Section II(B). No additional buffer shall be required along Route
1 for Lot 9 as shown on Exhibit A, provided that the front setback for the property as set
forth in Section III(A) is met and that the setback area includes undisturbed vegetation to
the greatest extent practicable and additional plantings as necessary to create a sufficient
vegetated buffer within the setback.
I)
Notwithstanding anything in Section III(A) above to the contrary, the
building setback from Route 1 shall be 65 feet from the Route 1 right of way, except that
the building setback from Route 1 on Lot 9 only shall be 25 feet from the Route 1 right of
way.
J)

The minimum lot size for commercial lots shall be 60,000 square feet.

K)
The use of bituminous or concrete curb throughout the road network and on
site plans shall be allowed at the developer’s option.
L)
The parking requirements of Section 315-57 of the Cumberland Code shall
apply to development under this Agreement; provided, however, that the minimum number
of parking spaces required for multiplex dwellings under Section II(B) shall be two (2)
spaces per dwelling unit. A landscaped berm shall be installed on the exterior perimeter of
each parking area designated for the multiplex dwelling structures developed under
Section II(B). Such berms shall be designed and constructed to provide screening from
vehicle headlights within the parking area facing outward in both easterly and westerly
directions.
M) Notwithstanding anything in the Town’s Zoning Ordinance to the contrary,
residential care facilities shall be subject to the following requirements:
(1) Minimum lot size of two acres;
(2) Site coverage. The facility, as measured by the area of the building
footprint of all structures, shall not cover more than 30% of any site’s gross
acreage. This limitation on site coverage applies only to structures and does
not apply to drives, parking areas, walkways, and gardens;
(3) Open Space. At least 20% of the gross site acreage shall be devoted to
vegetated open space. The open space may include lawn areas, forest areas,
areas with a vegetative cover, and gardens. Open space shall not include
areas covered by structures, parking areas, drives, walkways, swimming
pools, tennis courts, or similar improvements; and
(4) Height. The maximum building height shall not exceed 50 feet.
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N) A fifteen foot trail easement shall be located within Lot 8 as conceptually
shown on Exhibit A with the exact easement location to be determined at the time
of subdivision approval. The trail/path/walk shall be constructed by Heritage
Village Development Group, LLC or it’s assigns.
O) All development on Lots 7 and 8 shall comply with the lighting requirements
set forth in the International Dark Sky Association (IDA) 2011 Model Lighting
Ordinance
Subject to the following, the Cumberland Planning Board shall have review
authority under the applicable provisions of the Cumberland Subdivision, Site Plan and
Zoning Ordinances to impose conditions of approval pursuant to said Ordinances relating
to the development and construction of the Project.
IV.

Miscellaneous Provisions:

A)
Offsite Improvements: The Developer shall be responsible for the design,
engineering and construction of all offsite improvements as may be required for residential
development. Offsite improvements for Commercial uses shall be negotiated.
B)
Survival Clause: The terms and conditions of this Agreement shall run
with the land and be binding upon and shall inure to the benefit of the respective
successors, heirs and assigns of the parties hereto except as specifically set forth herein.
A true copy of this Agreement shall be recorded in the Cumberland County Registry of
Deeds.
C)
Arbitration Clause: In the event of any dispute between the parties hereto
arising out of the Town’s approval of (or failure to approve) eligible and qualified
purchasers, such dispute shall be submitted to arbitration pursuant to the rules and
regulations of the American Arbitration Association, or such other similar arbitration
tribunal as the parties may select. The decision of such arbitration panel shall be final,
binding and conclusive as to all issues arbitrated therein. Any and all other disputes,
claims, counterclaims, and other matters in question between the parties hereto arising out
of or relating to this Agreement shall be decided by a Maine court of competent jurisdiction.
D)
Further Assurances: In order to effectively and properly implement this
Agreement, the parties agree to negotiate in good faith the terms and conditions of such
further instruments and agreements as may be reasonably necessary from time to time to
give effect to this Agreement.
E)
Maine Agreement: This contract is a Maine agreement, entered into in the
State of Maine and shall be governed by and enforced in accordance with the laws of the
State of Maine.
F)

Binding Covenants: The above-stated restrictions, provisions, and
9

conditions are an essential part of this contract and shall run with the subject premises,
shall bind the Developer, its successors and assigns with respect to the Project or any part
thereof or any interest therein, and any party in possession or occupancy of said property
or any part thereof, and shall inure to the benefit of and be enforceable by, the Town, by
and through its duly authorized representatives. However, if all site work related to the
infrastructure on the subdivision plan is not substantially completed within five (5) years
from the date of this Amended and Restated Agreement, then the Town Council shall
review the status of the project and shall determine whether to initiate a rezoning of the
property to the current zoning classification as it exists at the time of the rezoning
determination.
G)
Severability: In the event any one or more clauses of this Agreement shall
be held to be void or unenforceable for any reason by any court of competent jurisdiction,
such clause or clauses shall be deemed to be severable and of no force or effect in such
jurisdiction, and the remainder of this Agreement shall be deemed to be valid and in full
force and effect, and the terms of this Agreement shall be equitably adjusted if possible so
as to compensate the appropriate party for any consideration lost because of the elimination
of such clause or clauses.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties have hereunto caused this Agreement to be
executed as of the day and year first above written.

WITNESS:

TOWN OF CUMBERLAND
By: Name:
William R. Shane
Town Manager

HERITAGE VILLAGE DEVELOPPMENT
GROUP LLC
By:
Name:

Peter D. Kennedy
Sole Member and Manager

State of Maine
County of Cumberland, ss.
2019

,

Then personally appeared the above-named William R. Shane in his capacity as
Town Manager of the Town of Cumberland and acknowledged the foregoing instrument
to be his free act and deed and the free act and deed of the Town of Cumberland.
Before me,
Notary Public
Print Name:
Commission Expires:
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MOHR & SEREDIN
Landscape Architects, Inc.
18 Pleasant Street, Portland, Maine 04101
ph: 1.207.871.0003 fax: 1.207.871.1419

M

E M O R A N D U M

T O W N

O F

C U M B E R L A N D ,

2 9 0

T U T T L E

C U M B E R L A N D ,
T E L :

To:

Town Council

From:

William R. Shane, Town Manager

Date:

April 18, 2019

Re:

4 year lease for Point of Sale system

R O A D

M A I N E

2 0 7 - 8 2 9 - 2 2 0 5

M A I N E
0 4 0 2 1

F A X :

8 2 9 - 2 2 2 4

The Point of Sale system for our payment processing, inventory, and credit cards is handled through a
Clover brand system. The leasing company for the equipment is first Data Leasing Company.
The Town Attorney is completing the contractual review of the commitment and upon her approval I am
seeking your authorization to enter into this agreement. The Vendor has met with Brian and Nick over
the winter months and both are in agreement this system is the best fit for our operations at Val Halla.
I do not have the authority to bind the Town to any agreements longer than one year. Your authorization
is required to move forward with this contract pending the positive review of the Town Attorney.

Office of the Town Manager, Town of Cumberland • 290 Tuttle Road, Cumberland, Maine 04021
Telephone (207) 829-2205 Fax (207) 829-2224

M E R C H A N T P R O C E S S I N G A P P L I C AT I O N A N D AG R E E M E N T

0023
Taliento
Sales Office _______________________________ Print Sales Rep Name Frank
________________________________________
Sales ID #________________________
1-800-771-7113
Merchant Number __________________________ Sales Rep. Signature _________________________________________ Phone #_________________________

Page 1 of 6
1. B U S I N E S S I N F O R M AT I O N
Client’s Corporate/ Legal Name (Use Also For Headquarter’s Information):

PrecPay2201

PrecPay2201

Client’s Business Name (Doing Business As):

Town of Cumberland

Val Halla Golf Course

Billing Address (If Different Than Location Address):

Business Address:

290 Tuttle Rd

60 Val Halla Road
City:

State:

Cumberland

Zip:

ME

Location Phone #:

City:

04021

Location Fax #:

207-829-2225

State:

Cumberland

Zip:

ME

04021

Contact Name:

Deanna Dyer

Business E-mail Address:

Contact Fax # / E-mail Address:

207-829-2224

nplummer@cumberlandmaine.com
Business Website Address:

Contact Phone #:

www.valhalla.golf

207-829-2205

Date Business Started:

✘
✘

Send Retrieval Requests to:
! Business Location ! Corp/ Legal Location
Send Merchant Monthly Statement to: ! Business Location ! Corp/ Legal Location
Statement Delivery Method:
(choose one)
! Print and Mail
! Online via AccessOne

04/01/1986

Customer Service Phone #:

Customer Service E-mail Address:

207-829-2225

! INDIVIDUAL /SOLE PROPRIETORSHIP: State in which Certificate of

✘

! TAX EXEMPT ORGANIZATION (501C) State:________

Assumed Name Filed: _____________________________ State:_______

! INTERNATIONAL ORGANIZATION

State:_______

Location Filed:_________________________________

! MEDICAL OR LEGAL CORPORATION State:_______

! ASSOCIATION /ESTATE / TRUST State Filed:________

! CORPORATION – CHAPTER S, C

Name (as it appears on your income tax return)

FEDERAL TAX ID #

(as it appears on your income tax return)

Town of Cumberland

! GOVERNMENT (Federal, State, Local)
! LIMITED LIABILITY
COMPANY
State Filed:________
! PARTNERSHIP

State Filed:________

! I certify that I am a foreign entity/nonresident alien.
(If checked, please attach IRS Form W-8.)

01-6000128

NOTE: Failure to provide accurate information may result in a withholding of merchant funding per IRS regulations. (See Part IV, Section A.4 of your Program Guide for further information.)

*SIC/MCC: 7992

Final Auth. Indicator:

! 0 (Pre Auth.)

! 1 (Final Auth.)

IATA /ARC:

(MCC 4722 Only)

Note: *If your business is classified as High Risk and assigned (or is later assigned based upon your business activity) any of the following Merchant Category Codes (MCC): 5966, 5967 and 78411,
then registration is required with Visa and/or MasterCard within 30 days from when your account becomes active. An Annual Registration Fee of $500 may apply for Visa and/or MasterCard (total registration fees
could be $1,000.00). Failure to register could result in fines in excess of $10,000.00 for violating Visa and/or MasterCard regulations2.
1Registration for MCC 7841 is only required for non-face-to-face adult content.
2Information herein, including applicable MCCs, is subject to change.

Detailed Explanation of Type of Merchandise, Products or Services Sold:

Green Fees and Golf Equipment
2 . A D D I T I O N A L C R E D I T / S I T E S U RV E Y I N F O R M AT I O N – A L L M E R C H A N T S
1.

Zone:

! Business District

2.

Location: ! Mall

! Office

! Industrial

! Residential
✘

! Home

! Shopping Area

! Apartment

! Isolated
✘

! Flea Market

! Other

3.

15
How many employees: ____________

4.

2
How many registers/ Terminals: ____________

5.

Is proper license visible? ! Yes

! Yes ! No If yes, check one:
! Exchange
! MC/ Visa /Discover Network - PayPal/
! Store Credit
American Express OptBlue® Credit

✘

! Door-to-Door

If MC/ V /Discover Network - PayPal/American Express OptBlue® Credit, within how many
days do you submit credit transactions?
! 0-3

✘

! No, explain: ____________________________________________
6.

13. Do you have a refund policy for MC/ Visa /
Discover® Network - PayPal/American Express OptBlue® Sales?

! Door

Merchant Occupies: ✘
! Ground Floor

8.

# of Floors/ Levels:

9.

Remaining Floor(s) Occupied by:
! Residential

!1

! 2-4
✘

! Commercial

! Other: _________________
! 5-10

! 11+

! 251-500

! Combination

! None
✘

! 501-2,000
✘

! 2,001 plus

11. Are customers required to leave a deposit?
! No
✘

! Yes

12. Return Policy:

If Yes, % of deposit required: _______%
! Full Refund

! TV / Radio
! Other

15. Previous Processor:______________________________________________________________
16. Check Reason For Leaving: ! Rate ! Service ! Terminated ! Other: ________________

Mail / Telephone Order / Business to Business / Internet Information

10. Approximate Square Footage:
! 0-250

! Over 14

Marketing Materials required for Mail Order, B to B, Internet over
$1 Million in annual volume. Attach Web Page for Internet Merchant.

! Store Front
✘

7.

! 8-14

14. Advertising Method (Attach at least one):
! Catalog
! Brochure
! Direct Mail
! Internet
! Phone
! Newspaper/Journals

Where is the merchant name displayed at the site?
! Window

! 4-7

! Exchange Only ! None

✘

(All Questions must be Answered)

1.

What is the time frame from transaction to delivery? (% of orders delivered in):
0-7 days______% + 8-14 days______% + 15-30 days______% + over 30 days______% = 100%

2.

MC/ Visa /Discover Network - PayPal/American Express OptBlue® sales are deposited (check one):
! Date of order

3.

! Date of delivery

! Other (specify): ________________________________

Does any of your cardholder billing involve automatic renewals or

recurring transactions (i.e., cardholder authorizes initial sale only)? ! Yes

! No
✘

Precision Payments, Inc. is a registered ISO of Wells Fargo Bank, N.A., Concord, CA.
Merchant Initials: ________

Val Halla Golf Course
DBA Name: _________________________________________________________________________

Merchant #: _____________________________________
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PrecPay2201

PrecPay2201

3 . OW N E R S / PA RT N E R S / O F F I C E R S
Provide the following information for each individual who owns, directly or indirectly, 25% or more of the equity interest of your business.
OWNER / PARTNER / OFFICER 1
Name: (First, MI, Last)
% Ownership: Title:

Willam R Shane

Town Manager - Cumberland

Home Address: (No P.O. Box)

City:

State:

Cumberland

Telephone #:

Social Security #:

207-829-2205

Zip:

ME

D.O.B.:

Country:

04021

US

DL #:

OWNER / PARTNER / OFFICER 2

State:

OWNER / PARTNER / OFFICER 3

Name: (First, MI, Last)

% Ownership: Name: (First, MI, Last)

Title:

Telephone #:

Title:

Home Address: (No P.O. Box)
City:

% Ownership:
Telephone #:

Home Address: (No P.O. Box)
State:

D.O.B.:

Zip:

Country:

Social Security #:

City:

State:

Zip:

D.O.B.:

Country:

Social Security #:

OWNER / PARTNER / OFFICER 4

OWNER / PARTNER / OFFICER 5

Name: (First, MI, Last)

% Ownership: Name: (First, MI, Last)

Title:

Telephone #:

Title:

Home Address: (No P.O. Box)
City:

% Ownership:
Telephone #:

Home Address: (No P.O. Box)
State:

D.O.B.:

Zip:

Country:

Social Security #:

City:

State:

Zip:

D.O.B.:

Country:

Social Security #:

4 . S E T T L E M E N T I N F O R M AT I O N
Deposit Bank:

TD Bank

Transit /ABA #:
ACH Detail Flag:

Deposit Account #:
! Individual

! Separate (defaults to Combined if option not selected)

! Combined

5 . T R A N S AC T I O N I N F O R M AT I O N
FINANCIAL DATA

WHERE IS SALE
TRANSACTED?

Gross YEARLY Sales Volume
(Cash + Credit + Debit + Check)

$_____________

Avg. MC/ Visa /Discover Network PayPal Ticket (Estimate If Never Processed in Past)

Average YEARLY MC/ Visa Volume

$_____________

Avg. American Express
OptBlue® Ticket (Estimate If Never Processed in Past) $_____________

Average YEARLY Discover Network PayPal Volume

$_____________

Highest Ticket Amount

Average YEARLY American Express
OptBlue® Volume

$_____________

(Must = 100%)

$_____________

$_____________

Seasonal? ! No ! Yes High Volume Months Open: _____________________________________________________________________

✘

Store Front /Swiped

100
________%

Internet

________%

Mail Order

________%

Telephone Order

________%

Total

100
________%

6 . G R I D I N F O R M AT I O N – I N T E R N A L U S E O N LY
AUTHORIZATION GRID ID #: _________________

USER DEFINED GRID ID #: _________________

87793001
MFC GRID ID: _________________
8-pos. Alpha/Numeric

MC TIERED
GRID ID

___________________
8-pos. Alpha/Numeric

VISA TIERED
GRID ID

___________________
8-pos. Alpha/Numeric

DISCOVER NETWORK - PayPal
TIERED GRID ID

___________________
8-pos. Alpha/Numeric

MC CREDIT
MPG ID

___________________
8-pos. Alpha/Numeric

VISA CREDIT
MPG ID

___________________
8-pos. Alpha/Numeric

DISCOVER NETWORK - PayPal
CREDIT MPG ID

___________________
8-pos. Alpha/Numeric

MC DEBIT
MPG ID

___________________
8-pos. Alpha/Numeric

VISA DEBIT
MPG ID

___________________
8-pos. Alpha/Numeric

DISCOVER NETWORK
DEBIT MPG ID

___________________
8-pos. Alpha/Numeric

AMERICAN EXPRESS
OptBlue® TIERED
GRID ID

___________________
8-pos. Alpha/Numeric

AMERICAN EXPRESS
OptBlue® CREDIT
MPG ID

___________________
8-pos. Alpha/Numeric

7 . S E RV I C E F E E S C H E D U L E
Accept all MasterCard, Visa, Discover Network and American Express OptBlue® Transactions (presumed, unless any selections below are checked)
MasterCard

Visa

! MC Credit Transactions

! MC Non-PIN Debit Trans.

! Visa Credit Transactions

! Visa Non-PIN Debit Trans.

Discover Network
! Discover Network Credit Transactions

! Discover Network Non-PIN Debit Trans.

American Express OptBlue®
! American Express Credit Transactions

Discover Network - PayPal
! Discount Collected

! Daily

! Monthly

! Discover Network - PayPal Credit Transactions

Precision Payments, Inc. is a registered ISO of Wells Fargo Bank, N.A., Concord, CA.

Merchant Initials: ________

Val Halla Golf Course
DBA Name: _________________________________________________________________________

PrecPay2201

Merchant #: _____________________________________
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7 . S E RV I C E F E E S C H E D U L E (cont’d)

Tiered

Discount Fees (Based on Gross Sales Volume)
MC
Qual Credit
MC
Mid-Qual Credit
MC
Non-Qual Credit
MC Worldcard
Qual
MC Worldcard
Mid-Qual
MC Worldcard
Non-Qual
MC
Qual Debit
MC
Mid-Qual Debit
MC
Non-Qual Debit
MC Regulated
Debit Discount

Discount

MPG TXN Fee

% $
% $

Visa Rewards 1

% $

% $

Visa Rewards 2

% $

% $

% $

% $
% $
% $
Discount

% $
% $
% $

Visa
Qual Debit
Visa
Mid-Qual Debit
Visa
Non-Qual Debit
Visa Regulated
Debit Discount

% $

% $
% $
% $
Discount

%
MC Qual Debit
Pass Through Interchange

Discover Network PayPal Qual Credit
Discover Network PayPal Mid-Qual Credit
Discover Network PayPal Non-Qual Credit

Non-Qual Fees

% Visa Qual Credit

%

%

% Visa Qual Debit

%

%

! Net Only - Includes Dues and Assessments

MPG TXN Fee

% $
% $
% $

Discount

Discover Network PayPal Qual Credit
Discover Network
Qual Debit

Non-Qual Fees

%

%

%

%

.23%

MC Qual Debit

.23%

Visa Qual Debit

.23%

Discover Network Qual Debit

.23%

$

Visa Debit

$

MC Credit

% Visa Credit

MC Debit

% Visa Debit

! Pass Through Debit Network Fees

Discover Network PayPal Credit
Discover Network
Debit

%

American Express
OptBlue® Credit

$

%

$

$

Discover Network % PayPal Credit
Discover Network
% Debit
PIN Debit
Other Item Rate

Non-Qual Fees

.23%
American Express OptBlue® Qual Credit
American Express OptBlue® has Program Pricing and not
Interchange and are subject to change.

Discover Network - PayPal Qual Credit

MC Debit
Other Volume %

Discount

American Express
OptBlue® Qual Credit

Discount (Based
on Gross Sales Vol.)

.23%

$

% $

Discount (Based
on Gross Sales Vol.)

Visa Qual Credit

Visa Credit

% $

% $

.23%

$

% $

% $

Discount (Based
on Gross Sales Vol.)

MC Credit

MPG TXN Fee

% $

MC Qual Credit

Other Item Rate

Discount

American Express
OptBlue® Qual Credit
American Express
OptBlue® Mid-Qual Credit
American Express
OptBlue® Non-Qual Credit

% $

! Gross Only - Includes Dues and Assessments

Discount (Based
on Gross Sales Vol.)

Discount

Discover Network
Qual Debit
Discover Network
Mid-Qual Debit
Discover Network
Non-Qual Debit
Discover Network
Regulated Debit Disc’t

% $

Non-Qual Fees

%

MC Qual Credit

MPG TXN Fee

Visa
Qual Credit
Visa
Mid-Qual Credit
Visa
Non-Qual Credit

% $

ERR

Discount

%

American Express
OptBlue® Credit

%

%
Other Volume Percent

$__________ (per item)

_________% (per item)

Fleet
$________ (per item)

WEX: Other Item Rate

Voyager: Qual

________%

Other Item Rate

$________ (per item)

TeleCheck
! In-Person Warranty

! Mail Order Warranty

SE # ___ ___ ___ ___ ___ ___ ___ ___
Monthly Minimum Fee

! Single Hold Check Warranty

Inquiry Rate

________%

$________ (Per Location)

Per TXN Fee

! Multiple Hold Check Warranty
$________

Stmt /Processing Fee

Customer Requested Operator Call (CROC)

2.50
$________

! In-Person Paper Warranty

5.00
$________

! C.O.D. Warranty

Dec. Risk Surcharge

Unauthorized Return Fee

.10
________%

5.00
$________

Miscellaneous Fees
! Dues and Assessments
✘

V /MC Chargeback
V /MC Retrieval
25 Fee (12B Letter) (Per Item)
Fee
(Per Item) $_________
Sales Transaction
Early Termination
Fee
(Per Item) $_________ Batch Fee
(Per Item) $_________ Fee
(One Time Fee)
EBT –
EBT –
Food Stamps
(Per Item) $_________
#: __________________________
Cash Benefits
(Per Item)
Monthly Statement Fee
25 (Acct on File)
10 ACH Reject Fee (Per Item)
Minimum Monthly Fee
$_________
$_________
MC License Fee
(Per Sales Item)
$_________
(Sales Volume) _________%
(Flat Rate)
Visa Proc Fee
(Per Item) $_________
Pass Visa Fixed Acquirer
Network Fee (FANF)
! Yes ! No
Pass Visa
Acquirer Processing Fee
! Yes ! No
Pass MC
Acquirer Support Fee
! Yes ! No

✘
✘
✘

Pass Discover Int’l Processing Fee

MC Proc Fee

(Per Item) $_________

Visa FANF Card Present Surcharge (Flat
Pass Visa
Misuse of Auth Fee
! Yes ! No
Pass MC
Cross Border Fee
! Yes ! No

✘
✘

Visa BIN Fee

Return Trans.
25 Fee
$_________
$_________
$_________

50
$_________
$_________

(Per Item) $_________

.10
(Per Item) $_________

9.95
elDS Access Fee (Flat Rate) $_________
Other:
_______________________ $_________
Pass Visa
Trans Integrity Fee
! Yes ! No
! Monthly
! Annually in December

✘

MC ICA Fee

(Per Item) $_________

Rate) $_________ Visa FANF Card Not Present Surcharge (Flat Rate) $_________
Pass Visa
Pass Visa
Zero Floor Limit Fee
! Yes ! No Int’l Acquirer Fee
! Yes ! No
Pass Discover
Pass Visa
Data Usage Charge
! Yes ! No Acq ISA Fee
! Yes ! No

✘

✘

✘

✘

! Yes ! No Pass Discover Int’l Service Fee
! Yes ! No
Pass MC Nat’l Acquirer Brand Usage (NABU) Fee ✘
! Yes ! No
✘
✘
Precision Payments, Inc. is a registered ISO of Wells Fargo Bank, N.A., Concord, CA. Merchant Initials: ________

Halla Golf Course
DBA Name: Val
_________________________________________________________________________

Merchant #: _____________________________________
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7 . S E RV I C E F E E S C H E D U L E (cont’d)
Authorization & Capture Transaction Fees
First Data Payeezy SM Gateway Services

MC/ Visa Auth & Capture Fee:

$_________ (per item)

Discover Network PayPal Auth & Capture Fee:

$_________ (per item)

! Payeezy Gateway Participation
Payeezy Gateway Effective Date: _________________

American Express OptBlue® Auth & Capture Fee: $_________ (per item)
American Express Pass Through (existing) SE #: ___________________________
Voice Authorization

.99 (per item)
$_________

Electronic AVS Fee

.05 (per item)
$_________

Voice AVS Fee

2.50 (per item)
$_________

ARU Fee

.50 (per item)
$_________

Payeezy Gateway One Time Setup Fee

49 (one time)
$________

Payeezy Gateway Monthly Fee

14.99 (monthly)
$________

Payeezy Gateway Auth Fee

.05 (per item)
$________

Payeezy Gateway AVS Fee

.05 (per item)
$________

Payeezy PayPal Auth Fee

.05 (per item)
$________

Payeezy PayPal Sale Fee

.05 (per item)
$________

Payeezy PayPal Return Fee

.05 (per item)
$________

First Data Payeezy SM Gateway Services Telecheck
Payeezy Gateway
TeleCheck Auth Fee

Payeezy Gateway
TeleCheck Deposit Fee

$_________ (per item)

Payeezy Gateway
TeleCheck Adjustment Fee

$_________ (per item)

User Defined Grid Fees

$_________ (per item)

TIN / TFN & Regulatory Product Fees

Wireless Monthly Service Fee

$_________

AccessOne Fee

$_________

Reg. Product Fee

4.95
(Monthly) $________

Customer Service Fee

$_________

Debit Access Fee

$_________

TIN / TFN Invalid

19.95
(Monthly) $________

Website Usage

(Per Item) $________

Supplies: ___________________________ $_________

Other: ________________________ $_________

Merchant Fee Control Grid Fees
Annual Fee
Month

$_________

Other: ______________________________ $_________

_______________

! Per item ! Monthly ! Annually

Other: ______________________________

Month __________ ! Per item ! Monthly ! Annually

$_________

Month ____________

Pass Visa Account Verification Fee

! Yes
✘

! No

Visa Account Verification Fee Surcharge

(Per Item) $_________

(Note: this fee can only be used for Shared Systems Only)

! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘

! No

VISA BIN / ICA Fee Surcharge

(Per Item) $_________

! No

Visa Staged Digital Wallet Fee Surcharge

(Per Item) $_________

! No

Visa B2B Virtual Payments Fee Surcharge

! No

Visa File Transmission Transaction Fee Surcharge

(Per Item) $_________

! No

Visa Acquirer Credit Voucher Data Processing Fee Surcharge

(Per Item) $_________

! No

Visa AFD Non Participation Fee Surcharge

(Per Item) $_________

! No

Discover Card Account Verification Fee Surcharge

(Per Item) $_________

! No

Discover Network Auth Fee Surcharge

Pass VISA BIN / ICA Fee

Pass Visa Staged Digital Wallet Fee
Pass Visa B2B Virtual Payments Fee
Pass Visa File Transmission Fee
Pass Visa Acquirer Credit Voucher Data Processing Fee
Pass Visa AFD Non Participation Fee
Pass Discover Card Account Verification Fee
Pass Discover Network Auth Fee
Discover Dispute Fee

(Per Item) $_________

Pass PayPal Participation Authorization Fee

! Yes
✘
! Yes
✘
! Yes
✘

Pass American Express OptBlue® Access Fee
Pass American Express OptBlue® Network Fee
American Express Dispute Fee

Pass MasterCard Processing Integrity Fee Undefined Auth
Pass MasterCard Processing Integrity Fee Final Auth %
Pass MasterCard Processing Integrity Invalid Acquirer
Authorization ICA Fee
Pass MasterCard Processing Integrity Message
Format Error Fee

Pass MasterCard Processing Integrity Image Fee

(Flat Rate) $_________ or (Per Item) $_________

25
(Per Item) $_________

Discover Retrieval Fee
PayPal Participation Authorization Fee Surcharge

(Sales Volume) _________%

American Express OptBlue® Network Fee Surcharge

.30
(Sales Volume) _________%

! No
! No

(Per Item) $_________

Pass MasterCard Processing Integrity Fee Pre Auth

Pass MasterCard BIN / ICA Fee

! No

(Sales Volume) _________%

American Express Retrieval Fee

25
(Per Item) $_________

! Yes
✘
! Yes
✘
! Yes
✘

! No

MasterCard Processing Integrity Fee Pre Auth Surcharge

.01
(Per Item) $_________

! No

MasterCard Processing Integrity Fee Undefined Auth Surcharge

.01
(Per Item) $_________

! No

Pass MasterCard Processing Integrity Fee Final Auth Minimum Per Item

! Yes
✘

! No

! Yes
✘
! Yes
✘

! No

MasterCard Processing Integrity Message
Format Error Fee Surcharge

! No

MasterCard Processing Integrity Image Fee Surcharge

MasterCard Processing Integrity Invalid Acquirer
Authorization ICA Fee Surcharge

! Yes
✘

! No

(Per Item) $_________
(Per Item) $_________
(Per Item) $_________

! Yes ! No
MasterCard BIN / ICA Fee Surcharge
(Per Item) $_________
✘
Pass MasterCard Account Status Fee
! Yes ! No
MasterCard Account Status Fee Surcharge
(Per Item) $_________
✘
.01
Pass MasterCard Kilobyte Fee
! Yes ! No
MasterCard Kilobyte Fee Surcharge
(Flat Rate) $_________ or (Per Item) $_________
✘
.01
Pass MasterCard CVC2 Fee
! Yes ! No
MasterCard CVC2 Fee Surcharge
(Flat Rate) $_________ or (Per Item) $_________
✘
Pass MasterCard ICA AVS Fee
! Yes ! No
MasterCard ICA AVS Fee Surcharge
(Per Item) $_________
✘
.025
Pass MasterCard Digital Enablement Fee
! Yes ! No
MasterCard Digital Enablement Fee Surcharge
(Sales Volume) _________%
✘
.10
Pass MasterCard Business to Business US
! Yes ! No
MasterCard Business to Business US Surcharge
(Sales Volume) _________%
✘
Pass MasterCard SecureCode Transaction Fee
! Yes ! No
MasterCard SecureCode Transaction Fee Surcharge
(Flat Rate) $_________
✘
Precision Payments, Inc. is a registered ISO of Wells Fargo Bank, N.A., Concord, CA.
(Note: this fee can only be used for Shared Systems Only)

Merchant Initials: ________

Halla Golf Course
DBA Name: Val
_________________________________________________________________________

PrecPay2201

Merchant #: _____________________________________

Merchant Fee Control Grid Fees (cont’d)
! No

MasterCard Location Fee Surcharge

(Flat Rate) $_________

! No

Retrieval Received Fax /Mail Fee Surcharge

(Per Item) $_________

! No

Chargeback Received Fax /Mail Fee Surcharge

(Per Item) $_________

! No

Retrieval Outgoing Fax /Mail Fee Surcharge

(Per Item) $_________

! No

Chargeback Outgoing Fax /Mail Fee Surcharge

(Per Item) $_________

! No

Visa Accept / No Accept Fee Surcharge

(Per Item) $_________

! No

MasterCard Accept / No Accept Fee Surcharge

(Per Item) $_________

! No

Discover Accept / No Accept Fee Surcharge

(Per Item) $_________

! No

American Express Accept / No Accept Fee Surcharge

(Per Item) $_________

! No

Visa Late Response to Dispute Fee Surcharge

(Per Item) $_________

! No

MasterCard Late Response to Dispute Fee Surcharge

(Per Item) $_________

! No

Discover Late Response to Dispute Fee Surcharge

(Per Item) $_________

! No

American Express Late Response to Dispute Fee Surcharge

(Per Item) $_________

! No

STAR Debit Network Annual Fee Surcharge

(Flat Rate) $_________6

Pass STAR Access Retrieval Fee

(Per Item) $_________

! No

Pulse Debit Network Annual Fee Surcharge

(Flat Rate) $_________7

! No

Jeanie Debit Network Annual Fee Surcharge

(Flat Rate) $_________9

! No

NYCE Debit Network Annual Fee Surcharge

(Flat Rate) $_________7

! No

Accel Debit Network Annual Fee Surcharge

(Flat Rate) $_________

4.50
(Per Item) $_________

NACHA Unauthorized Entry Fee Surcharge

(Per Item) $_________

Pass MasterCard Location Fee

! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘

Pass Retrieval Received Fax /Mail Fee
Pass Chargeback Received Fax /Mail Fee
Pass Retrieval Outgoing Fax /Mail Fee
Pass Chargeback Outgoing Fax /Mail Fee
Pass Visa Accept / No Accept Fee
Pass MasterCard Accept / No Accept Fee
Pass Discover Accept / No Accept Fee
Pass American Express Accept / No Accept Fee
Pass Visa Late Response to Dispute Fee
Pass MasterCard Late Response to Dispute Fee
Pass Discover Late Response to Dispute Fee
Pass American Express Late Response to Dispute Fee
Pass STAR Debit Network Annual Fee

(Per Item) $_________

Pass STAR Access Dispute Fee
Pass Pulse Debit Network Annual Fee

! Yes
✘
! Yes
✘
! Yes
✘
! Yes
✘

Pass Jeanie Debit Network Annual Fee
Pass NYCE Debit Network Annual Fee
Pass Accel Debit Network Annual Fee
Pass NACHA Unauthorized Entry Fee

Page 5 of 6

PrecPay2201

7 . S E RV I C E F E E S C H E D U L E (cont’d)

Commercial Card Interchange Service
! Yes ! No
With the Commercial Card Interchange Service, when transactions do not include any tax information we will compute the sales tax based on the applicable rate at your location to
allow you to obtain the best interchange. When we compute the sales tax on your behalf, we will retain 50% of the interchange savings. If a transaction is fully or partially exempt, you
should enter the tax amount (even if that amount is $0.00) as CCIS applies your local tax rate to the full amount of transactions when the prompt is bypassed.
TransArmor Data Protection Fee

10 TransArmor Terminal Fee
(Flat Rate) $_________

9.99
(Flat Rate) $_________

Pass PCI Non Compliance Fee (Monthly)

(Flat Rate) $_________

(Flat Rate) $_________

Clover Security Plus Fee

19.99 Clover Security for Clover Fee
(Flat Rate) $_________

(Flat Rate) $_________

Clover Security Non Clover Fee

(Flat Rate) $_________

Clover Service Fee Monthly (per station)

34.99
(Flat Rate) $_________

Clover Security Plus w/o TransArmor Data Protection

(Flat Rate) $_________

Clover Insights Fee (per MID)

29.99
(Flat Rate) $_________

Wireless Monthly Service Fee

20
(Per Item) $_________

Wireless Activation Fee

(Flat Rate) $_________

Clover Go Monthly Fee (per MID)

14.99
(Flat Rate) $_________

DCC Chargeback Fee

Per Chargeback $_________

PCI Rapid Comply

DCC Retrieval Fee

Per Retrieval $_________

DCC Transaction Fee

Per Settlement $_________

8 . E Q U I P M E N T / T H I R D PA RT Y I N F O R M AT I O N
Network (Front End):

! Omaha

! North

! Nashville

! Buypass

Do you use any third party to store, process or transmit cardholder data?
If yes, identify the Third Party Processor used: ! 00 None
! 08 FIS

INTERNET GATEWAY:

! First Data Global Gateway

! 01 Yahoo

! Yes

! No

! 02 Authorize.net

! 09 Six Payment Services Corp

! 03 Cybersource
! 10 Verisign

! 04 Verifone

! 05 Merchant Link

! 06 Shift 4

! 99 Other (please specify) _______________________________

! Other: _________________________________________________________________________________________

Wireless Network:__________________________________________________________________________________________________________________________________
PC/ Internet Software __________________________________________________________

Quantity _______________

! New

! Rent

! Lease

! Existing

Terminal Model _______________________________________________________________

Quantity _______________

! New

! Rent

! Lease

! Existing

Printer Model ________________________________________________________________

Quantity _______________

! New

! Rent

! Lease

! Existing

PIN Pad _____________________________________________________________________

Quantity _______________

! New

! Rent

! Lease

! Existing

Precision Payments, Inc. is a registered ISO of Wells Fargo Bank, N.A., Concord, CA.

Merchant Initials: ________

Halla Golf Course
DBA Name: Val
_________________________________________________________________________

PrecPay2201
LEASE COMPANY:

Merchant #: _____________________________________

8 . E Q U I P M E N T / T H I R D PA RT Y I N F O R M AT I O N (cont’d)
(04) First Data Global Leasing

Page 6 of 6

PrecPay2201

Annual Tax Handling Fee:

! AL, AR, CA, CT, GA, IN, KY, LA, MS, MO, NE, NV, NM,
! All other
48
30.20
10.20
NC, OK, OR, RI, SC, TN, TX, VT, VA, WA, WV, WI, WY ________
States
________
Total Monthly Lease Charge: $__________________
Total Cost To Lease (without tax): $__________________
Lease Term: ______ Mos.

(w/o taxes, late fees, or other charges that may apply – See Lease Agreement in Program Guide for details. This is a non-cancelable lease for the full term indicated.)

Option to purchase: If you wish to buyout the equipment, please contact 1-877-257-2094 to obtain the cost.

Address

City

State

Zip

Attention:

9 . S I G N AT U R E ( S )
Client certifies that all information set forth in this completed Merchant Processing Application is true and correct and that Client has received a copy of the Program Guide
and Confirmation Page, which is part of this Merchant Processing Application (consisting of Sections 1-9), and by this reference incorporated herein. Client acknowledges
and agrees that we, our Affiliates and our third party subcontractors and/or agents may use automatic telephone dialing systems to contact Client at the telephone
number(s) Client has provided in this Merchant Processing Application and/or may leave a detailed voice message in the event that Client is unable to be reached, even if
the number provided is a cellular or wireless number or if Client has previously registered on a Do Not Call list or requested not to be contacted Client for solicitation
purposes. Client hereby consents to receiving commercial electronic mail messages from us, our Affiliates and our third party subcontractors and/or agents from time to
time. Client further agrees that Client will not accept more than 20% of its card transactions via mail, telephone or Internet order. However, if your Application is approved
based upon contrary information stated in Section 5, Transaction Information section above, you are authorized to accept transactions in accordance with the percentages
indicated in that section. This signature page also serves as a signature page to the Equipment Lease Agreement, and the TeleCheck Solutions Agreement appearing in the
Third Party Section of the Program Guide, if selected, the undersigned Client being the “Lessee” for purposes of such Equipment Lease Agreement and/or “You” and “Your”
for the purposes of the TeleCheck Solutions Agreement.
By signing below, each of the undersigned authorizes us, our Affiliates and our third party subcontractors and/or agents to verify the information contained in this
Application and to request and obtain from any consumer reporting agency and other sources, including bank references, personal and business consumer reports and
other information and to disclose such information amongst each other for any purpose permitted by law. If the Application is approved, each of the undersigned also
authorizes us, our Affiliates and our third party subcontractors and/or agents to obtain subsequent consumer reports and other information from other sources, including
bank references, in connection with the review, maintenance, updating, renewal or extension of the Agreement or for any other purpose permitted by law and disclose such
information amongst each other. Each of the undersigned furthermore agrees that all references, including banks and consumer reporting agencies, may release any and
all personal and business credit financial information to us, our Affiliates and our third party subcontractors and/or agents. Each of the undersigned authorizes us, our
Affiliates and our third party subcontractors and/or agents to provide amongst each other the information contained in this Merchant Processing Application and Agreement
and any information received subsequent thereto from all references, including banks and consumer reporting agencies for any purpose permitted by law. It is our policy
to obtain certain information in order to verify your identity while processing your account application.
As part of our approval, processing services, continuing fraud prevention and account review processes, the undersigned consents to the use of information gathered
online or that you submit to us, and/or automated electronic computer security screening, by us or our third party vendors.
Client authorizes FDMS and Bank and their affiliates to debit Client’s designated bank account via Automated Clearing House (ACH) for costs associated with equipment
hardware, software and shipping.
You further acknowledge and agree that you will not use your merchant account and/or the Services for illegal transactions, for example, those prohibited by the Unlawful
Internet Gambling Enforcement Act, 31 U.S.C. Section 5361 et seq, as may be amended from time to time, or processing and acceptance of transactions in certain
jurisdictions pursuant to 31 CFR Part 500 et seq. and other laws enforced by the Office of Foreign Assets Control (OFAC).
Client certifies, under penalties of perjury, that the federal taxpayer identification number and corresponding filing name provided herein are correct.
Client agrees to all the terms of this Merchant Processing Application and Agreement. This Merchant Processing Application and Agreement shall
not take effect until Client has been approved and this Agreement has been accepted by FDMS and Bank.
Client’s Business Principal /Officer:
Signature X _______________________________________________ Title________________________

(Servicers): For First Data Merchant Services LLC
and Wells Fargo Bank, N.A.,
(a member of Visa USA, Inc.
and MasterCard International, Inc.)

Print Name of Signer _______________________________________ Date _______________________
Signature X _______________________________________________ Title________________________

X Signature

_________________________________________

Print Name of Signer _______________________________________ Date _______________________
Signature X _______________________________________________ Title________________________
Print Name of Signer _______________________________________ Date _______________________

TELECHECK ACH AUTHORIZATION
ACH Debit and Credit Authorization: Client authorizes its Financial Institution to pay and charge to its account the amount(s) due TeleCheck under this TeleCheck
Agreement and to accept all credits and debits made to its account by TeleCheck via electronic funds transfer in connection with TeleCheck’s services under this TeleCheck
Agreement. This authorization shall remain in effect until (30) thirty days after revoked in writing.
Signature X_____________________________________________________ Print Name/ Title: _______________________________________________ Date _____________
Authorized Signature on TeleCheck Account for ACH

Personal Guarantee: In exchange for First Data Merchant Services LLC, Wells Fargo Bank, N.A., (a member of Visa USA, Inc. and MasterCard International, Inc.), and
TeleCheck Services, Inc. (the Guaranteed Parties) acceptance of, as applicable, the Agreement, and/or the Equipment Lease Agreement and/or the TeleCheck / TRS
Solutions Agreement, the undersigned unconditionally and irrevocably guarantees the full payment and performance of Client’s obligations under the foregoing
agreements, as applicable, as they now exist or as modified from time to time, whether before or after termination or expiration of such agreements and whether or not the
undersigned has received notice of any amendment of such agreements. The undersigned waives notice of default by Client and agrees to indemnify the Guaranteed Parties
for any and all amounts due from Client under the foregoing agreements. The Guaranteed Parties shall not be required to first proceed against Client to enforce any remedy
before proceeding against the undersigned. This is a continuing personal guaranty and shall not be discharged or affected for any reason. The undersigned understands
that this is a Personal Guaranty of payment and not of collection and that the Guaranteed Parties are relying upon this Personal Guaranty in entering into the foregoing
agreements, as applicable.
Personal Guarantee Signature

X

________________________________________________ Print Name: ___________________________________ Date _____________

Personal Guarantee Signature

X

________________________________________________ Print Name: ___________________________________ Date _____________

Precision Payments, Inc. is a registered ISO of Wells Fargo Bank, N.A., Concord, CA.

EQUIPMENT LEASE AGREEMENT

First Data Global Leasing
4000 Coral Ridge Drive
Coral Springs, FL 33065
1-(877) 257-2094

Merchant ID

Frank Taliento

8239

Sales Rep. Name

Sales ID

MERCHANT INFORMATION

Town of Cumberland

Val Halla Golf Course

Corporate Business Name

DBA Name

60 Val Halla Rd

Cumberland

Cumberland

ME

04021

207-829-2225

Business Address

City

County

State

Zip Code

Business Phone Number

Retail

25

Type of Business

Years in Business

01-60001288

290 Tuttle Rd

Cumberland

ME

04021

Billing Address (if different than above)

City

State

Zip Code

Business Type

Tax ID#:

■
■
■
■

TD Bank
Bank Name

Routing Number

Account Number

(Provide copy of Void Check)

CORPORATION
PARTNERSHIP
PROPRIETORSHIP
NON-PROFIT

EQUIPMENT SUPPLIER

DESCRIPTION OF LEASED EQUIPMENT

First Data Merchant Services Corp.
1307 Walt Whitman Road
Melville, New York 11747

Equipment Type

Quantity

Unit price without tax

Clover Station 2018
_________________________________________________________

2
_______________

$ 99.99
_________________

_________________________________________________________

_______________

$ _________________

_________________________________________________________

_______________

$ _________________

SCHEDULE OF PAYMENTS

48
Lease Term: _________
(in months)

Payable at Lease Signing (amounts include tax)
■ Advance Payments

$___________

■ Security Deposit

$___________

■ ______________________

$___________

TOTAL

$___________

✓ Equipment Service Program
■

Monthly Lease Charge:
(total unit price without tax)

199.98
$___________

PLUS additional monthly charges: $___________

*All charges subject to applicable tax

Total Monthly Charges:*

199.98
$___________

LEASE ACCEPTANCE
Undersigned agrees to all terms and conditions contained in this Equipment Lease Agreement. Lessee authorizes First Data Merchant Services Corp. or its agents, to
request and obtain from a consumer reporting agency personal and business consumer reports. If the Application is approved, each of the undersigned authorizes us to obtain
subsequent consumer reports in connection with the maintenance, updating, renewal or extension of the Agreement. Each of the undersigned furthermore agrees that all
references, including banks and consumer reporting agencies, may release any and all personal and business credit financial information to us.

THIS IS A NON-CANCELABLE LEASE FOR THE FULL TERM INDICATED HEREIN.

X
Lessee Signature

Title

Print Name

Date

PERSONAL GUARANTY
Undersigned unconditionally guarantees performance of this Equipment Lease Agreement by Lessee and payment of all sums due hereunder in the event of default, hereby
waiving any modification, amendment or extension and notice thereof, and further agrees to the terms of this Equipment Lease Agreement insofar as they apply to the
undersigned as guarantor.

X

, An Individual

Personal Guarantor’s Signature (No Title Allowed)

Print Name

Home Address

City

Home Phone Number
State

Zip Code

DOB

Date

Social Security #

DO NOT WRITE IN THIS SPACE
Lessor Acceptance:

X
Name (please print or type)

Title

Signature

Date

This Equipment Lease Agreement (“Agreement”) is being entered into by and between First Data Merchant Services Corporation and the Lessee identified in the signature
panel of this Agreement. In this Agreement, the words “we”, “our” and “us” refer to First Data Merchant Services Corporation and its successors and assigns and the words
“you” and “your” refer to Lessee and its permitted successors and assigns.
Lessee hereby authorizes us or our designees, successors or assigns (hereinafter “Lessor”) to withdraw any amounts including any and all sales taxes now due or hereinafter
imposed, owed by Lessee in conjunction with this Equipment Lease Agreement by initiating debit entries to Lessee's account at the bank named above (hereinafter “Bank”),
or such other bank as the Lessee may from time to time use. In the event of default of Lessee’s obligation hereunder, Lessee authorizes debit of its account for the full amount
due under this Agreement. Further, Lessee authorizes Bank to accept and to charge any debit entries initiated by Lessor to Lessee’s account. In the event that Lessor withdraws
funds erroneously from Lessee’s account, Lessee authorizes Lessor to credit Lessee’s account for an amount not to exceed the original amount of the debit. This authorization
is to remain in full force and effect until Lessor and Bank have received written notice from Lessee of its termination in such time and in such manner as to afford Lessor and
Bank a reasonable opportunity to act.
Rev. 8/14 E39FD0333

GenILeaseAgr1708(ia)

1. Equipment. We agree to lease to you and you agree to lease from us the equipment identified on the
cover page of this Agreement or such other comparable equipment we provide you (the “Equipment”),
according to the terms and conditions of this Agreement. We are providing the Equipment to you “as is”
and make no representations or warranties of any kind as to the suitability of the Equipment for any
particular purpose.
2. Effective Date, Term and Interim Rent.
(a) This Lease Agreement becomes effective on the earlier of the date we deliver any piece of Equipment
to you (the “Delivery Date”) or acceptance by us. This Lease Agreement remains in effect until all of your
obligations and all of our obligations under it have been satisfied. We will deliver the Equipment to the site
designated by you.
(b) The term of this Lease Agreement begins on a date designated by us after receipt of all required documentation and acceptance by us (the “Commencement Date”), and continues for the number of months
indicated on the Equipment Lease Agreement. THIS IS A NON-CANCELABLE LEASE FOR THE
TERM INDICATED.
(c) You agree to pay an Interim Lease Payment in the amount of one-thirtieth (1/30th) of the monthly
lease charge for each day from and including the Delivery Date until the date preceding the Commencement Date.
(d) YOU ACKNOWLEDGE THAT THE EQUIPMENT AND/OR SOFTWARE YOU LEASE UNDER
THIS LEASE AGREEMENT MAY NOT BE COMPATIBLE WITH ANOTHER PROCESSOR’S
SYSTEMS AND THAT WE DO NOT HAVE ANY OBLIGATION TO MAKE SUCH SOFTWARE
AND/OR EQUIPMENT COMPATIBLE IN THE EVENT THAT YOU ELECT TO USE ANOTHER
SERVICE PROVIDER. UPON TERMINATION OF YOUR MERCHANT PROCESSING AGREEMENT,
YOU ACKNOWLEDGE THAT YOU MAY NOT BE ABLE TO USE THE EQUIPMENT AND/OR
SOFTWARE LEASED UNDER THIS LEASE AGREEMENT WITH SAID SERVICE PROVIDER.
3. Site Preparation. You will prepare the installation site(s) for the Equipment, including but not limited
to the power supply circuits and phone lines, in conformance with the manufacturer’s and our specifications and will make the site(s) available to us by the confirmed shipping date.
4. Payment of Amounts Due.
(a) The monthly lease charge is due and payable on the same day of each successive month thereafter of
the lease period for each piece of lease equipment, except that the first payment of the monthly lease
charge for each piece of Equipment is due and payable upon acceptance of the Equipment by you. You
agree to pay all assessed costs for delivery and installation of Equipment.
(b) In addition to the monthly lease charge, you shall pay, or reimburse us for, amounts equal to any taxes
or assessments on or arising out of this Agreement or the Equipment, and related supplies or any services,
use or activities hereunder, including without limitation, state and local sales, use, property, privilege and
excise tax, exclusive, however, of taxes based on our net income. Reimbursement of property tax calculation
is based on an average tax rate.
(c) Your lease payments will be due despite dissatisfaction with the Equipment for any reason.
(d) Whenever any payment is not made by you in full when due, you shall pay us as a late charge, an
amount equal to ten percent of the amount due but no less than $5.00 for each month during which it
remains unpaid (prorated for any partial month), but in no event more than the maximum amount permitted
by law. You shall also pay to us an administrative charge of $10.00 for any debit we attempt to make against
your bank account that is rejected, but in no event more than the maximum amount permitted by law.
(e) In the event your account is placed into collections for past due lease amounts, you agree that we can
recover a collection expense charge of $50 for each aggregate payment requiring a collection effort, but in
no event more than the maximum amount permitted by law.
5. Use and Return of Equipment; Insurance.
(a) You shall cause the Equipment to be operated by competent and qualified personnel in accordance
with any operating instructions furnished by us or the manufacturer. You shall maintain the Equipment in
good operating condition and protect it from deterioration, normal wear and tear excepted.
(b) You shall not permit any physical alteration or modification of the Equipment, or change the installation site of the Equipment, without our prior written consent.
(c) You shall not create, incur, assume or allow to exist any consensually or judicially imposed liens or
encumbrances on, or part with possession of, or sublease the Equipment without our prior written consent.
(d) You shall comply with all governmental laws, rules and regulations relating to the use of the Equipment.
You are also responsible for obtaining all permits required to operate the Equipment at your facility.
(e) We or our representatives may, at any time, enter your premises for purposes of inspecting, examining
or repairing the Equipment.
(f) The Equipment shall remain our personal property and shall not under any circumstances be considered to be a fixture affixed to your real estate. You shall permit us to affix suitable labels or stencils to
the Equipment evidencing our ownership.
(g) You shall keep the Equipment adequately insured against loss by fire, theft, and all other hazards and
you shall provide proof of insurance. The loss, destruction, theft or damage of or to the Equipment
shall not relieve you from your obligation to pay the full purchase price or total monthly lease charges
hereunder.
(h) You may choose not to insure the Equipment and participate in the Equipment Service Program. The
Equipment Service Program provides a replacement of the Equipment for as long as you participate in the
Program during the Lease Term. The Equipment Service Program includes (i) free comparable replacement
terminal (new or refurbished) in the event of a defect or malfunction (terminal defects or malfunctions
caused by acts of God are not covered by this Program), (ii) free shipping and handling on both the replacement terminal and return of defective terminal, (iii) free overnight shipping and handling on replacement
terminal if requested by 3:00 pm ET (Monday - Thursday). If you don't return your damaged equipment, you
will be charged the full purchase price of the replacement equipment sent to you. The monthly fee of $4.95
for the optional Equipment Service Program is a per terminal fee. You can choose to insure the Equipment
and terminate your participation in the program at any time by calling our Customer Service department.
6. Title to Equipment. We at all times retain title to the Equipment unless we agree otherwise in writing.
You agree to execute and deliver to us any statement or instrument that we may request to confirm or
evidence our ownership of the Equipment, and you irrevocably appoint us as your attorney-in-fact to execute
and file the same in your name and on your behalf. If a court determines that the leasing transaction
contemplated by this Agreement does not constitute a financing and is not a lease of the Equipment, then
we shall be deemed to have a first lien security interest on the Equipment as of the date of this Agreement,
and you will execute such documentation as we may request to evidence such security interest.
7. Return or Purchase of Equipment at End of Lease Period. Upon the completion of your lease term
or any extension thereof, you will have the option to (a) return the Equipment to us; (b) purchase the Equipment from us for its then fair market value, calculated as a percentage of the aggregate lease payments in
accordance with the following: If the term of this Lease is forty-eight (48) months or more, the buyout
option as a percentage of the aggregate lease payments shall be ten percent (10%). If the term of this lease
is thirty-six (36) to forty-seven (47) months, the buyout option as a percentage of the aggregate lease
payments shall be fifteen percent (15%). If the term of this lease is twenty-four (24) to thirty-five (35)
months, the buyout option as a percentage of the aggregate lease payments shall be twenty percent (20%);
or (c) after the final lease payment has been received by FDGL, the Agreement will revert to a month by
Rev. 8/14 E39FD0333

month rental at the existing monthly lease payment. If Client does not want to continue to rent the Equipment, then Client will be obligated to provide FDGL with 30 day written notice to terminate and return the
equipment to FDGL. If we terminate the lease pursuant to Section 11(b) due to a default by you, then you
shall immediately return the Equipment to us no later than the tenth business day after termination, or remit
to us the fair market value of the Equipment as determined in good faith by us. We may collect any amounts
due to us under this Section 7 by debiting your bank account, and to the extent we are unable to obtain full
satisfaction in this manner, you agree to pay the amounts owed to us promptly upon our request.
8. Software License. We retain all ownership and copyright interest in and to all computer software,
related documentation, technology, know-how and processes embodied in or provided in connection with
the Equipment other than those owned or licensed by the manufacturer of the Equipment (collectively
“Software”), and you shall have only a nonexclusive license to use the Software in your operation of the
Equipment.
9. Limitation on Liability. We are not liable for any loss, damage or expense of any kind or nature caused
directly or indirectly by the Equipment, including any damage or injury to persons or property caused by
the Equipment. We are not liable for the use or maintenance of the Equipment, its failure to operate, any
repairs or service to it, or by any interruption of service or loss of use of the Equipment or resulting loss
of business. Our liability arising out of or in any way connected with this Agreement shall not exceed the
aggregate lease amount paid to us for the particular Equipment involved. In no event shall we be liable for
any indirect, incidental, special or consequential damages. The remedies available to you under this Agreement are your sole and exclusive remedies.
10. Warranties.
(a) All warranties express or implied, made to you or any other person are hereby disclaimed including
without limitation, any warranties regarding quality, suitability, merchantability, fitness for a particular use,
quiet enjoyment, or infringement.
(b) You warrant that you will only use the Equipment for commercial purposes and will not use the
Equipment for any household or personal purposes.
11. Indemnification. You shall indemnify and hold us harmless from and against any and all losses,
liabilities, damages and expenses, (including attorneys’ fees) resulting from (a) the operation, use, condition,
liens against, or return of the Equipment or (b) any breach by you of any of your obligations hereunder,
except to the extent any losses, liabilities, damages or expenses result from our gross negligence or willful
misconduct.
12. Default; Remedies.
(a) If any debit of your bank account initiated by us is rejected when due, or if you otherwise fail to pay
us any amounts due hereunder when due, or if you default in any material respect in the performance or
observance of any obligation or provision of this Agreement or any agreement with any of our affiliates,
alliances or joint ventures, any such event shall be a default hereunder. Without limiting the foregoing, any
default by you under a Merchant Processing Agreement (“MPA”) with us or with an Alliance or joint
venture to which we are a party will be treated as a default under this agreement. Such a default would
include a default resulting from early termination of the MPA, if applicable.
(b) Upon the occurrence of any default, we may at our option, effective immediately without notice,
either (i) terminate this lease and our future obligations under this Agreement, repossess the Equipment
and proceed in any lawful manner against you for collection of all charges that have accrued and are due
and payable, or (ii) accelerate and declare immediately due and payable all monthly lease charges for the
remainder of the applicable lease period together with the fair market value of the Equipment (as determined by us), not as a penalty but as liquidated damages for our loss of the bargain. Upon any such termination for default, we may proceed in any lawful manner to obtain satisfaction of the amounts owed to us
and, if applicable, our recovery of the Equipment, including entering onto your premises to recover the
Equipment. In any case, you shall also be responsible for our costs of collection, court costs and reasonable
attorneys’ fees, as well as applicable shipping, repair and refurbishing costs of recovered Equipment. You
agree that we shall be entitled to recover any amounts due to us under this Agreement by charging your
bank account or any other funds of yours that come into our possession or control, or within the possession
or control of our affiliates, alliances or joint ventures, or by setting off amounts that you owe to us against
any amounts we may owe to you, in any case without notifying you prior to doing so. Without limiting the
foregoing, you agree that we are entitled to recover amounts owed to us under this Agreement by obtaining
directly from an alliance or joint venture to which we are a party and with which you have entered into an
MPA any funds held or available as security for payment under the terms of the MPA, including funds
available under the “Reserve Account; Security Interest” section of the MPA, if applicable.
13. Assignment. You may not assign or transfer this Agreement, by operation of law or otherwise, without
our prior written consent. For purposes of this Agreement, any transfer of voting control of you or your
parent shall be considered an assignment or transfer hereof. We may assign or transfer this Agreement and
our rights and obligations hereunder, in whole or in part, to any third party without the necessity of obtaining
your consent. This Agreement will be assigned to First Data Merchant Services Corporation shortly after
execution.
14. Lease Guaranty. No guarantor shall have any right of subrogation to any of our rights in the Equipment or this Lease or against you, and any such right of subrogation is hereby waived and released. All
indebtedness that exists now or arises after the execution of this Agreement between you and any guarantor
is hereby subordinated to all of your present and future obligations, and those of your guarantor, to us, and
no payment shall be made or accepted on such indebtedness due to you from a guarantor until the obligations
due to us are paid and satisfied in full.
15. Governing Law; Miscellaneous. This Agreement shall be governed by and will be construed in accordance with the laws of the State of New York (without applying its conflicts of laws principles). If any
part of this Agreement is not enforceable, the remaining provisions will remain valid and enforceable.
16. Dispute Resolution and Arbitration. If the parties disagree as to any matter governed by this Agreement, the parties shall promptly consult with one another in an effort to resolve the disagreement. If such
effort is unsuccessful, any controversy or claim arising out of or relating to this Agreement, or the breach
thereof, shall be settled by arbitration in accordance with the Commercial Arbitration Rules of the American
Arbitration Association, except that equitable relief may also be sought in any court of competent jurisdiction.
17. Notices. All notices must be in writing, if to you at your address appearing on the cover page of this
Agreement and if to us at 4000 Coral Ridge Drive, Coral Springs, Florida, 33065. Attn: Lease Department,
and shall be deemed to have been given (i) if sent by mail or courier, upon the earlier of five (5) days after
mailing or when actually received or, in the case of courier, when delivered, and (ii) if sent by facsimile
machine, when the courier confirmation copy is actually received. Notice given in any other manner shall be
effective when actually received, if to you at the address appearing on the cover page of this Agreement or by
any electronic means, including but not limited to the email address you have provided on the cover page of
the Agreement. Notices sent to the Merchant’s last known address, as indicated in our records, shall constitute
effective notice to the Merchant under this Agreement. Customer Service toll free number 1-877-257-2094.
18. Entire Agreement. This Agreement constitutes the entire Agreement between the parties with respect
to its subject matter, supersedes any previous agreements and understandings and can be changed only by
a written agreement signed by all parties. This Agreement may be executed in any number of counterparts
and all of such counterparts taken together shall be deemed to constitute one and the same instrument.
Delivery of an executed counterpart of a signature page of this Agreement by facsimile shall be effective as
delivery of a manually executed counterpart of this Agreement.
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